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Recurring CLE Programs.  In addition to the CLE 
programs presented concurrently with Tax Section meet-
ings, the Section also produces 5 recurring federal and 
state tax law CLE programs,  the two largest of which, 
both presented over 3 days, are programs of national 
scope.  The Miami-based International Tax Conference 
(“ITC”), produced in partnership with the FICPA, drew 
over 560 attendees, and the Orlando-based Multi-State 
Tax Symposium (“MSTS”) produced in partnership with 
Deloitte, drew over 300 attendees.  Shawn Wolf recently 
ended a long and successful run as chair of the ITC, and 
Steve Hadjilogiou led the ITC this year with nothing lost 
in the transition.  Past Chair Bill Townsend has been an 
outstanding leader of the MSTS for many years.  

“Telephone CLEs”.  The Section produces annually be-
tween one and two dozen hour-long “phone-in” CLE pro-
grams on both state and federal taxation topics, provided 
free to members of the Section.  This year’s schedule is 
20 programs.  This is another avenue to provide newer 
tax lawyers with CLE speaking opportunities.  This year, 
our phone CLE programs have been particularly success-
ful, with average attendance through March in excess 
of 128 listeners.  Phone CLE “Tsar” Mike O’Leary has 
done a wonderful job over the last several years.  We are 
on track this year for attendance to exceed 2,500 for the 
phone CLEs and nearly 5,000 CLE attendance overall. 

Publications.  The Federal Tax and State Tax Divi-
sions produce short articles published within the Tax 
Section Bulletin, published 3 times annually, under the 
auspices of the Section Administration Division.  Greg 
McLaughlin is the Assistant Director for the Bulletin 
and Greg is assisted editorially by Janette McCurley 
and past chair Guy Whitesman.

Mike Bruno, Assistant Director for The Florida Bar 
Journal (“TFBJ”), and Section TFBJ editors Christine 
Concepcion, Michael Miller, and Benjamin Jablow, have 
done outstanding work this year.  TFBJ content is in-
depth and fully footnoted.  

Support of Graduate Tax Students.  The Section an-
nually supports students enrolled in Florida’s graduate 
tax programs by providing scholarships toward the 
University of Florida Tax Institute registration fees for 

Chair’s Message
By: William R. Lane, Jr.

Chair, Florida Bar Tax Section 2016-2017

As the Section’s term winds down, 
allow me to summarize the high-
lights. The Section’s Organizational 
Meeting was held at Amelia Island 
Plantation.  Attendance at this 
meeting typically ranges between 
150-250 Section members and fam-
ily.  The CLE program provided at 
the Organizational Meeting is the 
“Ullman Tax Year in Review.”  It is 
named in honor of past Tax Section 
Chair Sam Ullman and is organized 

by the incoming Chair-elect as a showcase for younger 
tax lawyers to present updates on a dozen or more tax-
related topics.  This is often the first opportunity for 
younger tax lawyers to teach a “live” Tax Section CLE 
program.  Chair-elect Joe Schimmel planned this year’s 
outstanding Ullman program.

The Section’s Fall meeting was held in October in St. 
Petersburg.  The CLE program was entitled “Advanced 
Income Tax Planning for Family Businesses: The In’s, 
the Out’s and the All About’s”.  This program was co-
chaired by Jason Havens, Greg Marks, Steve Salley and 
Shawn Wolf.  

The Section’s Annual Meeting was held recently in 
Palm Beach at The Breakers, and the CLE program was 
an advanced level program on civil tax controversies and 
procedure.  The program honored the memory of late Tax 
Section Chair Frances D. Sheehy, and was co-chaired by 
Karen Lapekas, past Chairs Mitch Horowitz and Michael 
Lampert, and Director Harris Bonnette.

  
Given the length of time between the Section’s Fall 

and Annual Meetings, the Tax Section’s Directors’ Com-
mittee typically convenes in the winter or early spring. 
This year’s Directors’ Committee meeting was held in 
March, in Yountville, California.  A CLE program entitled 
“Community Property for Common Lawyers and Other 
Worrisome Things” was produced in conjunction with 
this meeting.  A highlight of the CLE program was a 
presentation by and ensuing conversation over lunch 
with Napa Valley winemaker Michael Keenan, President 
of Robert Keenan Winery, who told of his experiences 
with the IRS examination of his father’s estate tax re-
turn including the valuation of the winery and related 
vineyards.  That evening, the Directors enjoyed “dinner 
in the caves” at the iconic Stag’s Leap Wine Cellars. continued, next page
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law students who are enrolled in the graduate tax pro-
grams of The University of Florida College of Law and 
the University of Miami School of Law.  The Section also 
provides scholarship grants directly to these graduate 
tax programs.  

Undergraduate Law School Education.  The Section 
sponsors and produces annually a National Tax Moot 
Court Competition.  Sixteen teams competed in February 
at the Trade Winds Resort in St. Pete Beach.  Three U.S. 
Tax Court Judges judged the semifinal and final rounds.  
Brian Howsare and Justin Wallace are Co-Assistant 
Directors for the Tax Moot Court program.  

The Section also worked this year with Florida State 
University to initiate a scholarship fund at FSU in 
memory of the late Tax Section Chair Nick Lioce.  Past 
Chair Richie Comiter, with help from past Chairs David 
Bowers, Guy Whitesman and Joel Maser, led the effort 
to initiate this memorial for our friend Nick. 

New Tax Lawyers Programs.  The New Tax Lawyers 
Committee, co-Chaired by Dana Apfelbaum and Mitch 
Goldberg, is tasked with finding avenues for newer tax 
lawyers to find meaningful volunteer opportunities in 
the Tax Section.  The regional New Tax Lawyer (“NTL”) 
luncheon CLE programs provide an opportunity for new 
tax lawyers to network with “not so new” tax lawyers.  
The NTL luncheon in Tampa on February 22  featured 
former U.S. Senator Mel Martinez as speaker.

Federal Tax Law Regulations Commentary.  Over the 
years the Section has been a prolific commentator to the 
United States Treasury on proposed Treasury Regula-
tions and similar administrative pronouncements.  
Past Chair Jim Barrett serves as the “Comments Tsar.”  
Recently, for example, and under a tight deadline, the 
Section partnered with the Real Property, Probate and 
Trust Law Section (“RPPTL”) (“inter-species” coopera-
tion) to co-produce comments on the Treasury’s proposed 
Section 2704 regulations. 

Legislation and Regulations Committee.  This year 
the Section has created a Legislation and Regulations 
Committee with officer-level leadership to consolidate 
the oversight of the Section’s long-standing regulations 
commentary process with commentary and advocacy 
regarding state law legislative and administrative pro-
posals that impact either tax practice or which raise 
or affect state tax, or federal tax, issues impacting the 
State’s citizenry.  Until this year advocacy efforts did not 

have a “home” within the Section.  Long-time Tax Section 
members Russ Hale and J.J. Wehle serve as the founding 
Directors of this new and already very active committee.  
The Section recently engaged its first legislative lobbyist 
to address state law legislative proposals that affect tax 
practice in Florida.

Securing Florida’s Fiscal Future/State Tax Policy 
Amidst Sea Level Rise.  The Tax Section has initiated an 
outreach to the state’s law schools to encourage research 
and writing on the state and local tax policy implications 
of sea level rise, which may include loss of significant 
property tax and sales tax revenues resulting from prop-
erty abandonment and population dispersal, abandoned 
infrastructure resulting from a “managed retreat” from 
flood prone shoreline areas, and massive expenses to re-
create and replace abandoned infrastructure.  We hope 
this project will result in future recommendations to 
the State’s policy makers to restructure Florida’s state 
and local taxing systems in light of the public policy ef-
fects of this geographic phenomenon.  Past Chair Dick 
Jacobs has inspired and  is leading this effort under the 
auspices of the Tax Section’s State Tax Division led by 
Co-Directors French Brown and Steve Hogan.

In summary, the Tax Section, in its service to its mem-
bers and to the community-at-large,  punches well above 
its weight class.  That is a tribute to the work ethic of 
the Directors and members of the Executive Council.  It 
has been a pleasure and an honor  to serve as  Chair of 
such a collegial and giving organization during its 64th 
year.  Each meeting has the feel of a family reunion.  I 
particularly wish to thank the many past Chairs and 
others in Section leadership too numerous to mention, 
together with my wife Sylvia and our children, who have 
been supportive of,  and an inspiration  to,  my efforts.  
Finally, I wish to congratulate past Chair David Bowers, 
honored last month as the Tax Section’s Gerald T. Hart 
Outstanding Tax Attorney of the Year.

William R. Lane, Jr.
2016-2017 Chair, The Florida Bar Tax Section

CHAIR’S MESSAGE
 from preceding page



Page 5

  Vol. XXXIV, No.1 Tax Section Bulletin Srping 2017

Planning is well under way for the Tax Section’s 2017-2018 fiscal year.  We start the year with 
our traditional organizational meeting at the Omni Amelia Island Plantation, June 30th – July 
4th.  Make sure to arrive in time for the Ullman Year-in-Review on Saturday afternoon, July 
1st, followed by a family dinner and entertainment.  Stay for our meetings on Sunday, June 2nd, 
or hang out with us on the beach until July 4th, for the Plantation’s fireworks extravaganza.

The Tax Section’s Fall meeting will be held at the Conrad Miami Hotel, the weekend of Octo-
ber 10-12th.  We are planning a CLE on representing real estate developers and investors, for 
Friday, October 11th.  I hope you will join us.

Rounding out our year will be the Annual Meeting at the Ritz Carlton Sarasota, April 19-21st, 
in downtown Sarasota.  We will be holding a CLE on estate planning on April 20th, and of course 

our Tax Attorney of the Year Dinner on April 21st.

Our major push for the coming year will be a long-range planning retreat.  We will be contacting many of you during 
the coming months, to find out how we can better serve you.  But we will be continuing our highly-attended telephone 
CLE series, and of course if Congress passes major tax reform you will get timely telephone and in-person CLE.

Please make sure to check our monthly e-bulletins, where we will have links to hotel reservations and more de-
tails of coming events.  And please let me know of your ideas for projects and ways to make the Tax Section better.

Joseph Barry Schimmel
Chair-Elect, Florida Bar Tax Section 2016-2017

Message from the Chair-Elect
By: Joseph Barry Schimmel, Esq., Miami, FL

Chair-Elect, Florida Bar Tax Section 2016-2017

Special Thanks to the Tax Section Sponsors
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Tax Section Annual Meeting  2017  

Joseph Schimmel (left) presents William R. Lane, Jr. (right) with 
an award for his dedication and service to the Section.

The Tax Section Executive Council meeting and luncheon.

The Frances D. Sheehy Memorial 
Advanced Tax Procedure Seminar was 
held on Friday, May 5, 2017 during 
the Tax Section Annual Meeting at the 
Breakers Palm Beach.

William R. Lane, Jr., Chair, and Richard Comiter, Past 
Chair, presented Nick Lioce’s wife Pam Cherry, with a 
$12,500 check, which will be donated to the Dominick 

Lioce Scholarship Fund.
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Tax Section Annual Meeting  2017  

David Bowers is presented with the Gerald T. Hart 
Outstanding Tax Attorney of the Year Award. (From 
left to right: Bill Lane, David Bowers, Bob Panoff, 
Michael Minton, and Scott Hawkins).

Scott Hawkins, 2011-2012 President of The Florida Bar, offered 
remarks about David Bowers at the Tax Attorney of the Year 
Awards Dinner.

Tax Attorney of the Year 
Awards Dinner, honoring 
David E. Bowers.

Left to right: Cathy, John, and Elizabeth Bowers sharing 
memories of their father, David E. Bowers, 2016-2017 Gerald 
T. Hart Outstanding Tax Attorney recipient.

David Bowers with his wife, Molly, and family members.
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[Editor’s note: This essay was originally published in the 
Tampa Bay Times and is reprinted with permission.]

Florida’s tax revenues are too dependent on what hap-
pens in our coastal communities, where more than 75 per-
cent of us live. And since Florida’s coasts are increasingly 
vulnerable to storm surges and rising seas, the Sunshine 
State’s reliance on coastal community sales taxes and real 
property taxes for funding their essential infrastructure ser-
vices has to square up against Mother Nature’s unyielding 
challenges. Over the next 20 years that’s going to be tough.

Coincidentally, Florida’s Constitution, unique among 
state constitutions, requires that every 20 years a com-
mission propose revisions, which if 60 percent of Florida’s 
voters approve, become part of our Constitution. The next 
revision is due next year. The Partnership for Revising 
Florida’s Constitution’s “Citizens Guide” lists these issues: 
transportation, education, natural resources, crime and 
justice, representation, health care, and youth, elderly and 
the underserved.

Missing from the list? Taxes. It needs to be there.

When I was chair of the tax section of the Florida Bar in 
the mid-1970s, Florida, as now, was attractive because of 
its friendly business and personal tax policies. However, in 
those days, Florida had a more robust tax system. Over the 
intervening years, Florida’s prime concern has been directed 
toward reducing taxes to improve its business climate and 
attract growth. In that regard, Florida has been successful.

The Tax Foundation’s 2017 State Business Tax Climate 
Index ranks Florida as the fourth best business-friendly 
state. That may not last.

University of Miami professor Harold R. Wanless warned 
in a talk at St. Petersburg College that oceans have ab-
sorbed so much carbon-induced heat that future sea level 
rise is inevitable. Wanless recommends focusing on damage 
control.

The risk of higher seas and storm surge is why Florida 
coastal communities are mandated by Florida law to in-
clude strategies that reduce flood risk from storm surge 
and the related impacts of sea-level rise in their Coastal 
Management Plans.

Will rising seas swallow Florida’s tax base or will we revise 
our tax system in time? 

By: Richard O. Jacobs, Tierra Verde, Florida

Pinellas County has a wealth of coastal geography that 
requires that sort of careful planning. That’s why Pinellas 
County, as do other coastal communities, uses sea level rise 
maps to aid its planning. Pinellas’ maps include targets: 
2.22-foot sea level rise by 2050 and a 6.9-foot sea level rise 
by 2100. A study from Climate Central points out that in 
Pinellas County:

• 28,678 people live less than 3 feet above sea level;
• 18,210 homes are less than 3 feet above sea level;
• $8.5 billion of property values are less than 3 feet above 

sea level;
• 163 miles of roads are less than 3 feet above sea level.

This background brings me to the tax issues and why an 
even-handed,  nonpartisan review and revision of Florida’s 
tax policies are essential. The constitutional revision process 
is an excellent place to start.

Consider:
• Coastal communities have used grants to fund coastal 

management planning. Politically, federal grant-revenue 
sources have dried up. Will Florida provide a revenue source 
to coastal communities for planning?

• Coastal communities need adequate “problem-solving 
revenues” — taxes — if they are to solve the growing flood 
problems they all face.

• But political erosion of Florida’s tax resources over the 
years leaves only two prime revenue sources available to 
coastal communities: real property and sales taxes. These 
two taxes are particularly vulnerable to the adverse effects 
of storm surge and sea level rise flooding. What happens to 
a coastal community when its tax base, provided by coastal 
real property values, sinks under rising seas, and it loses 
sales tax revenues as tourists no long come and residents 
leave?

• Florida’s penchant to prioritize the rights of businesses 
through pre-emption laws that thwart local communities’ 
abilities to solve problems exacerbate revenue shortfall and 
problem-solving abilities.

continued, next page
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 As we’ve discussed in previous articles, the renewed 
focus on water projects due to discharges from Lake 
Okeechobee and the occurrences of blue/green algae 
is accompanied by a renewed effort to involve private 
landowners in the development of water attenuation 
projects.  We’ve now explored the exceptions to the gen-
eral rule that government payments received by private 
landowners are included in gross income  found in §§ 
118 and 126.  In this final installment, we will broadly 
discuss a few creative options that may better suit the 
taxpayer’s needs, depending upon the circumstances, or 
for taxpayers who don’t qualify for the statutory excep-
tions.

If the restriction on the use of the taxpayer’s land 
(i.e. a conservation easement or water impoundment 
easement) rises to the level of a transfer of enough of 
the bundle of rights to be characterized as a sale, cer-
tain deferral opportunities are available.  If the subject 
land is held for productive use in a trade or business 
or for investment, the taxpayer may defer any gain by 
exchanging the property for replacement property of a 
like-kind that is to be held for productive use in a trade 
or business or for investment under § 1031.   Utilizing 
§1031 for a deferred exchange comes with strings at-
tached in the form of strict requirements for timing and 
control of proceeds.   Whether property is like-kind is a 
case by case determination; however generally a sale of 
an interest in real property is considered like kind to the 
acquisition of other real property.   Further, a leasehold 
interest in real estate for at least thirty (30) years is 
considered like to a fee simple interest in real property  
and, in some cases, it may be possible for a thirty (30) 
year conservation easement to receive similar treatment 
to a lease of the same duration. 

If a taxpayer’s land is subject to “involuntary destruc-
tion, theft, seizure, requisition or condemnation, or 
disposition under threat or imminence of requisition 
or condemnation,” by an entity having condemnation 
authority, the taxpayer can defer gain under § 1033 by 

continued, next page

If Florida’s coastal communities are to continue to be 
vital for the 75 percent of us who live there, and if our 
coastal community production of 79 percent of our state’s 
economy is to continue to be useful for the entire state, 
Florida must redesign its tax structure and enhance the 
home-rule capabilities of local communities.

The following should be given consideration in the 
process of developing appropriate planning and tax re-
sources for Florida communities, particularly its coastal 
communities:

• Alternative tax strategies will be needed to fund es-
sential community services, as local property taxes and 
sales taxes no longer produce enough revenues.

• Strategies for funding interim “band-aid” solutions, 
such as beach renourishment and raising roads, should 
be considered.

• “Super Fund” strategies to provide a substantial 
state-wide tax resource for sea level rise and storm surge 
disasters should be developed.

Redesigning Florida’s tax system, building support, 
and ultimately its implementation will be neither easy 
nor quick. What we need is the political will. The Florida 
Constitution Revision Commission — and its product 
that would have a 20-year life — must not ignore tax 
revenues and home rule tools for Florida communities.

About the author: Richard O. Jacobs is senior counsel 
with the Tampa Bay law firm of Johnson, Pope, Bokor, 
Ruppel and Burns. He wrote this essay exclusively for the 
Tampa Bay Times.

Editors Note: The Florida Bar Tax Section has initiated 
a long-term project to solicit academic thought from the 
state’s law schools to suggest improvements to state tax 
policy and structure to address the long-term effects of 
sea level rise impacting Florida.

 
 

FLORIDA’ S  TAX BASE . . .
 from previous page FLORIDA’S WATER CRISES: 

CAN WE AFFORD THE 
SOLUTIONS? (PART III)

By: Dana M. Apfelbaum, Brad Gould, and 
Michael D. Minton

Dean, Mead, Minton & Zwemer, Fort Pierce, 
Florida
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purchasing “property similar or related in service or 
use” to the converted property.   This provision oper-
ates very similarly to § 1031, but has far more lenient 
requirements.   “Similar or related in service or use” 
is not specifically defined in the Code or Regulations, 
but qualification generally hinges on whether there 
is similarity in the relationship of the services or uses 
which the original and replacement properties have to 
the taxpayer.   Section 1033 is elective, and the election 
is not irrevocable. 

Even if complete nonrecognition of gain is not possible, 
classification of an item as a capital asset may enable a 
noncorporate taxpayer to qualify for preferential rates.   
If a taxpayer grants a conservation easement over their 
property for government funds, then the proceeds are 
treated either as a sale or a return of capital, depending 
upon the significance of the rights sold. 

 As illustrated over this series, due to the multitude of 
options available and the analysis required to determine 
the best option for a taxpayer, any landowner seeking to 
participate in a water project should seek legal counsel 
before committing to any course of action to best struc-
ture the transaction to their advantage.
About the authors:  Dana M. Apfelbaum, Brad Gould, 
and Michael D. Minton each practice in Dean Mead’s Fort 
Pierce office located in St. Lucie County, Florida, and 
advise clients on tax, estate planning, general business, 
agribusiness, and water law issues.  

1 IRC § 61(a); Rev. Rul. 60-32; Notice 99-3, 1999-1 CB 
271; Notice 2006-108, 2006-2 CB 1118; All statutory 
references to the Internal Revenue Code of 1986 (IRC).

2 § 1031 (a).
3 Treas. Reg. § 1031(k)-1.
4 Treas. Reg. § 1031(a)-1(b).
5 Treas. Reg. § 1.1031(a)-l(c).
6 Rev. Rul. 72-601, 1972-2 C.B. 467, holding that Treas. 

Reg. § 1.103l(a)-l(c) also applies to other temporary in-
terests in property.

7 § 1033(a).
8 There are no requirements regarding the control of 

proceeds and a taxpayer may defer gain by purchasing 
qualifying replacement property within two (2) years 
(three (3) years when the converted property is real 
property held for productive use in a trade or business 
or for investment) after the close of the first taxable year 
in which any part of art of the subject gain is realized.  
§§ 1033(a)(2)(A), 1033(a)(2)(B), 1033(g)(4).

9 See P.L.R. 200109005; Maloof v . Comr., 65 T.C. 263 
(1975); Liant Record, Inc. v. Comr , 303 F.2d 326 (2d Cir.

1962). Additionally, if the property converted is real 
property held for productive use in a trade or business continued, next page

FLORIDA’ S  WATER CRISES . . .
 from previous page

It was the Elephant in every room for Federal tax prac-
titioners on inauguration weekend at the American Bar 
Association 2017 Midyear Meeting. President Trump’s 
tax plan could not only affect their lives and jobs, but 
also the very content of the presentations being made 
that day. But when the moment came for the leader of 
the free word to change, the ABA’s SALT committee sat 
relatively quietly in a conference room chatting over 
soup and salad. As state tax practitioners, we couldn’t 
help but feel a little excluded from all the excitement, 
even as a panel began to fill us in on the anticipated 
changes to come.  

It was a tough challenge to find on January 20, 2017, 
a timelier topic than the anticipated federal tax reform, 
but the SALT Committee wouldn’t allow a presidential 
inauguration to leave them forgotten at this year’s 
Meeting. The SALT panels presented on their own hot 
topics, such as the tax complications with new busi-

ABA SALT Committee 
Focuses on Nexus and the 
Sharing Economy at 2017 

Midyear Meeting
By: Jeanette Moffa

Moffa, Sutton, & Donnini, P.A.,  
Fort Lauderdale, FL

or for investment, then property “of a like kind to be 
held either for productive use in a trade or business or 
for investment” automatically qualifies as similar or 
related property.  § 1033(g).

10  Treas. Reg. § 1.1033(a)-2(c).
11 Ordinary income is taxed, for pass-through entities 

and noncorporate taxpayers (partnerships, S corpora-
tions individuals, estates, and trusts), at a rate than can 
be as high as 39.6%. However, preferential rates apply 
to long term the net capital gains, ranging from 0% to 
23.8%. C corporations do not get a preferential rate for 
capital gains and are taxed at a rate as high as 38.6% 
(combined federal and state rates).

12  Rev. Rul. 59-121, 1959-1 C.B. 2 12.
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ness models like Uber and Airbnb, and the continued 
attempt by states to reconcile the internet with Quill. 
On the second day of the conference, a “nuts and bolts” 
series gave a state and local overview of Constitutional 
law, corporate income tax, and sales tax that was geared 
toward the novice attorney. 

Rivaling the inauguration with its relevance, the first 
SALT panel discussed the business model behind the 
very app that many of the ABA members had used to get 
to the conference in the first place.  In a panel on the topic 
of the “sharing economy,” Uber, Airbnb, and TaskRabbit 
were among the businesses that panelists argued are 
challenging the practical application of previously clear 
state tax laws. The Florida Bar Tax Section’s own Mark 
Holcomb presented along with three other experts on 
complications these businesses can encounter on both 
the state and federal level on topics ranging from sales 
tax to employment classifications. 

One example of a complication is for deductions for the 
expenses of Uber drivers, which are difficult to calculate 
when costs must be apportioned between business and 
personal use. While Uber can track how many miles a 
driver has an Uber rider in their car, the company doesn’t 
track how many miles were driven to pick up the Uber 
rider in the first place. Similarly, the laws relating to 
rental of a property can vary depending on whether a 
person is renting their actual residence or a dwelling 
unit that is not a residence and apportionment in those 
cases can be difficult to determine as well.

 Another topic of interest in that panel, discussed 
extensively by Mr. Holcomb, was the accountability of 
platforms to collect tax on behalf of its users. Airbnb 
currently voluntarily collects state and local taxes in 
many jurisdictions and remits them on behalf of its 
users even though it is technically just a middleman 
between renter and host. While their policy has some 
obvious benefits, such as the avoidance of possible future 
litigation, it also has been a burden for them to obtain 
local agreements, such as the one they currently have 
with the Florida Department of Revenue. To require 
other, smaller companies to do the same could make 
it potentially impossible for them to do business. It is 
further questionable whether these companies should 
ultimately be collecting these taxes in the first place.  

 While these online platforms and sharing economy 
business models are new, online businesses in general 
are not, and several other panels at the ABA Tax Sec-
tion Midyear Meeting attempted to address the long 
standing issue of nexus for SALT purposes. The seminal 
case for nexus is currently Quill Corp. v. North Dakota, 
which holds that physical presence is required for a state 
to find nexus. However, as we are well aware in 2017, 

ABA SALT COMMITTEE . . .
 from previous page

many businesses reach customers exclusively through 
the internet. 

One panel argued extensively over whether Quill 
would ever be overturned and, if so, what the new 
standard for determining nexus would be. The Quill 
physical presence test may have seemed like a good 
solution to prior state inconsistencies, but with today’s 
internet-based business models, there are problematic, 
unanticipated consequences to its holding. Florida was 
mentioned in this panel for the case of Dep’t of Revenue 
v. American Business USA, 191 So. 3d 906 (Fla. 2016) 
and its particular rule relating to florists that allowed 
for far reaching nexus. Ultimately, both panelists hoped 
for this case to make it to the Supreme Court for review 
but neither were optimistic that it would.

Another panel noted that there are generally three 
ways in which states are reconciling Quill to modern 
business models. The first is to limit it to use tax collec-
tion and attempt to capture the transaction that way. 
The second would be to expand the definition to include 
“affiliate nexus,” such as when a company with a physical 
location also sells items through its affiliated, although 
separate, company. This would occur, for example, when 
a retail store has a physical location in a state and 
also a website that goes by the same name and sells 
substantially the same items. And finally, the third is 
just to eliminate or ignore Quill altogether in favor of 
state statutes and regulations, which apparently some 
states have started to do. This particular panel proposed 
a uniform system that all states could adopt called a 
“factor presence” nexus standard that would, among 
other things, create a uniform apportionment formula 
as well as uniform definitions of apportionment factors

While the federal tax attorneys will almost certainly be 
hit with changes in the coming years, state and local tax 
attorneys are watching as, case by case, each and every 
state inconsistently defines nexus and inconsistently 
taxes online businesses. Perhaps this will be the year, 
as the nexus panelists hoped, that the Supreme Court 
will take a state tax case and create a workable defini-
tion of nexus that can be applied uniformly amongst the 
states. But even if it’s not, one thing is for certain: if state 
tax laws want to keep with up with changing business 
models, they will need to be reformed as well

About the author:  Jeanette Moffa is an attorney who 
concentrates on state and local taxes at Moffa, Sutton, & 
Donnini, P.A. She is also an adjunct professor and assis-
tant editor to the American Bar Association’s The Sales 
and Use Tax Deskbook. She can be reached at 954-800-
4138 or JeanetteMoffa@FloridaSalesTax.com.
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Do you wanna dance, and hold my hand? 
Tell me you’re my lover man.
Oh baby, do you wanna dance?III IV

Introduction
I once heard an interesting comment about lawyers: if you 

bring a legal matter to an employment lawyer, she sees it as 
an employment case; a bankruptcy lawyer, a bankruptcy case, 
and so on. 

Guilty as charged.
See, e.g., Estate of (Michael) Jackson v. Commissioner, U.S. Tax 

Court No. 17152-13 which to me, even with IRS and tax training, 
seems inherently an IP case. 

Well of course it is a tax case.  It is in tax court and the Re-
spondent is the IRS.

However it is the value of Jackson’s “image rights” which 
have caused a stir. 

Some tax commentators have suggested this is the first case 
in which “image rights” are being valued.  While post-mortem 
image rights may be relatively new in tax court cases, the IP 
world has been reeling from these issues for decades. And, 
of course, let us not forget the duo of recent celebrity-athlete 
international taxation cases in which the “amorphous” right 
of publicity had a starring role.V

Michael Jackson’s Estate and the Value of Post-
Mortem Image Rights

In Estate of Jackson v. Commissioner, T.C., No. 17152-13, Pe-
titioner, Estate of Michael Jackson (Jackson Estate) through its 
Co-Executors seeks redetermination of alleged deficiencies of 
estate tax and penalties set forth in the IRS Notice of Deficiency 
(NOD) dated May 12, 2013.   The case, the trial in which closed 
on the 24th of February 2017, addressed the IRS’s apparent 
valuation of Jackson’s image rights at $161 million, yielding a 
40% estate tax of $64.5 million.

According to reports, the Jackson estate, allegedly citing lack 
of “endorsement deals” and accusations of child molestation 
placed a value of $2,105 on Jackson’s his post-humus image 
rights. The IRS apparently used a different metric, relying 
instead on the success of Jackson’s estate in procuring after-
death licensing deals.

The “Value” of an “Image”
I have been fascinated with the ever-elusive “right of public-

ity” since reading the Midler case.  No case is more infamous 
than “The Divine Miss M’s” Midler v. Ford Motor Co., 849 F.2d 
460, 463 (9th Cir. 1988) interpreting California’s right of 

publicity statute to apply only to use of the plaintiff Midler’s 
actual voice. (“Midler”).

Midler is, and has been for decades, the iconic “right of public-
ity” case used by IP lawyers to explain, in “shorthand” fashion, 
the “meaning” behind this elusive right which is at the heart 
of some of the most interesting international taxation cases 
in recent years (See Garcia and Goosen, infra).vi  The Midler 
case itself was about the affront to Ms. Midler of being associ-
ated with a company with which she chose not to associate, 
and the intentional theft of Midler’s “distinctive” sound. (See 
infra). Midler involved the protectability of the voice of what 
the Ninth Circuit described as a “celebrated chanteuse” from 
commercial exploitation without her consent.VII 

Stay tuned
Whatever happens in the Jackson Estate case, issues of name 

and likeness valuation are here to stay. Whether it is the “Divine 
Miss M,” the “Man in the Mirror”, or a celebrity tennis player, 
tax lawyers will now be wading in the pool of uncertainty in 
which IP lawyers have been swimming for years.

I’m starting with the man in the mirror 
I’m asking him to change his ways 
And no message could have been any clearer 
If you wanna make the world a better place 
Take a look at yourself, and then make a change

(Endnotes)

i	 Cathy	Mitchell	has	served	the	Office	of	Chief	Counsel,	In-
ternal	Revenue	Service,	Large	Business	and	International	Division	
(LB&I)	as	Legal	Extern.	The	views	expressed	herein	are	personal	
to	Cathy	and	do	not	represent	the	position(s)	of	the	Department	of	
Treasury,	Internal	Revenue	Service.

ii	 Cathy	Mitchell	builds	and	protects	international	brands	which	
have	 included	Rolex®,	Cartier®,	Coors®,	Frigidaire®,	Prince®,	
Ektelon®,	Arm	&	Hammer®	 and	 trademarks	 of	 Princeton	Uni-
versity®.	Cathy	has	 been	mentored	by	 copyright	 giants	Richard	
Dannay,	Esq.	and	Morton	David	Goldberg,	Esq.	in	New	York	and	
trial	lawyers	Michael	Nachwalter,	Esq.	and	John	Barkett,	Esq.	in	
Miami.	Cathy	is	a	member	of	the	US	Tax	Court	and	was	a	founding	
board	member	of	the	Florida	Bar’s	Entertainment,	Arts	&	Sports	
Law	Section	(EASL)	and	its	first	Newsletter	editor.	Cathy’s	love	
of	tax	law	is	inspired	in	her	Graduate	Tax	program	by	some	of	the	

continued, next page
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world’s	most	accomplished	tax	scholars.	Cathy	is	a	member	of	the	
University	of	Florida	Hall	of	Fame	and	former	legal	columnist	for	
Advance	Digital	 (Newhouse	Newspapers,	12	years,	 approx.	300	
biweekly	columns).

This	column	submitted	on	behalf	of	The	Florida	Bar	Tax	Section,	
William	 R.	 Lane,	 Jr	 Chair.	 www.worldbusinesscounsel.com @
brandrainbow	on	Tumblr.	cathy@cathymitchelllaw.com

iii	 Lyrics	 to	 the	 song,	 “Do You ‘Wanna Dance,”	 recorded	 by	
Bette	Midler,	made	even	more	famous	in	one	of	the	most	notorious	
“right	of	publicity”	cases	of	all	time,	Midler v. Ford Motor Co. (see 
infra).

iv	 Bette	Midler	 included	 the	 song,	 with	 the	 original	 title	 re-
stored,	“Do	You	Want	to	Dance,”	on	her	1972	debut	album	The	Di-
vine	Miss	M.	In	contrast	to	the	Bobby	Freeman,	Cliff	Richard,	and	
Beach	Boys	versions,	which	are	“uptempo”	rock	and	roll	songs,	
Midler	slowed	the	tempo	of	the	song	down	to	a	sultry-sounding	bal-
lad.	The	original	song	was	written	by	Bobby	Freeman	and	recorded	
by	him	in	1958	(Wikipedia).

v	 See,	 e.g.,	Garcia v. Comm’r,	 140	T.C.	 141(U.S.	Tax	Court	
2013).	The	 tax	court	held	Garcia’s	 income	from	TaylorMade	for	
use	of	Garcia’s	his	U.S.	image	rights	was	“royalty	income”	not	tax-
able	in	the	United	States	under	Swiss	treaty	article	12(1),	that	the	
compensation	paid	by	TaylorMade	under	the	endorsement	agree-
ment	was	allocated	65%	to	royalties	and	35%	to	personal	services,	
that	none	of	the	“royalty	compensation”	was	taxable	to	Garcia	in	
the	United	States	but	that	all	of	the	“U.S.	source	personal	service	
compensation”	was	taxable	to	Garcia	in	the	United	States.	Compare 
Goosen v. Commissioner,	136	T.C.	547,	559	{2011).

	 Professor	Yariv	Brauner’s	case	report	on	Garcia	suggests	a	
new	regulatory	compliance	methodology	may	be	 in	order	where	
the	rights	of	publicity	of	celebrity	athletes	and	entertainers	are	in-
volved:

“Finally, in light of the above difficulties [regarding 
Garcia court’s analysis] and the insistence of the courts 
on literal and formal interpretation of the relevant rules, 
it may be advisable for the IRS to consider formalization 
of the characterization rule in the spirit of AM 2009-005 
or IRC §83, perhaps in a regulation. This may be more 
effective than its announcement of a special “Compliance 
Initiative” targeting foreign athletes and entertainersv 
when such an initiative is not supported by the law as 
interpreted by the Tax Court.”[citations omitted]

vi	 See,	 e.g.,	Garcia v. Comm’r,	 140	T.C.	 141(U.S.	Tax	Court	
2013)	and	Goosen v. Commissioner,	136	T.C.	547,	559	(2011)(in-
fra).

vii	 The	Circuit	Court	 recognized	Midler	 as	 a	 superstar,	 citing	
awards	and	a	description	of	Midler	as	“a	legend”	and	“the	most	dy-

THE “MAN IN THE MIRROR” . . .
 from previous page

namic	and	poignant	singer-actress	of	her	time.”	The	reason	Midler’s	
distinctive	 voice	was	 copied	 is	 because	 association	with	Midler,	
alone,	had	value	(See	Midler,	infra).	In	other	words,	Midler’s	“en-
dorsement,”	which	Midler	refused	to	give,	had	value.	In	Midler,	the	
author	recalls	the	value	was	reported	to	be	$400,000.

About the author: Cathy has served the Office of Chief 
Counsel, IRS, LB&/ as Legal Extern. Cathy has a family 
office practice, builds international brands, and is admitted 
to the US Tax Court. Cathy is an LLM Tax student and was 
founding Newsletter Editor of The Florida Bar’s Entertain-
ment, Arts, Sports Law Section.

Tax Law Confidential: Do the 
Attorney-Client Privilege and 
the Work Product Doctrine 

Protect Tax Advice?
Part I: The Attorney Client 

Privilege and the Work 
Product Doctrine

By: Adam J. Smith and Matthew E. Livesay

Confidentiality is a pillar of the legal profession. It serves 
the public interest by facilitating the open exchange of 
information requisite for prudent counseling and zealous 
advocacy. Confidentiality is thus a necessary component of 
value creation in tax services. Though rooted in the law, tax 
advice is inextricably intertwined with other professional 
services, such as tax return preparation, which services 
courts have generally recognized as non-legal.1 The hybrid 
nature of tax services places tax lawyers and tax advisors2 
in an uncomfortable predicament and begs the question: 
is confidential information exchanged in the course of tax 
services protected at all? 

This article is the first of a three-part series that explores 

file:///H:/tadata/Projects/Newsletters/Layouts/TAX/2017/Tax%20Section%20Bulletin%20Spring%202017/www.worldbusinesscounsel.com
file:///H:/tadata/Projects/Newsletters/Layouts/TAX/2017/Tax%20Section%20Bulletin%20Spring%202017/cathy@cathymitchelllaw.com
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the ordinary course of business,15 or documents that are es-
sential to the preparation of the opponent’s case if withhold-
ing those documents would result in undue hardship.16 The 
distinction between opinion work product, which consists 
of the attorney’s mental impressions, conclusions, opinions, 
or legal theories, and fact work product, is also significant. 
Absent an extraordinary showing of necessity, courts have 
concluded that opinion work product is “virtually undiscov-
erable,” whereas fact work product is discoverable simply if 
the adversary provides “adequate reasons” supporting its 
disclosure.17 A critical issue with the WPD is whether the 
documents were prepared “in anticipation of litigation.” 

Circuits are split over the meaning of “in anticipation of 
litigation,” and apply three different standards. The First 
Circuit employs the narrowest interpretation, limiting 
WPD protection to documents “prepared for use in litiga-
tion.”18 The Fifth Circuit’s somewhat broader view protects 
documents if the “primary motivating purpose behind the 
document’s creation was to aid in possible future litiga-
tion.”19 The majority view, adopted by the Second, Third, 
Fourth, Seventh,20 Eighth, and D.C. Circuits, is the most 
expansive application and protects a document if, “in light 
of the nature of the document and the factual situation in 
the particular case, the document can fairly be said to have 
been prepared or obtained because of the prospect of litiga-
tion.”21 Notably, this test recognizes that the WPD covers 
certain situations to which the ACP would not apply.22 In 
Tax Court, work product is generally outside the scope of 
discovery.23 In fact, the comments to Tax Court Rule 70(b) 
expressly reject certain exceptions to the WPD, which excep-
tions might require disclosure in other fora.24

The Ninth, Tenth, and Eleventh Circuits have not yet 
ruled on the appropriate standard for the WPD. Thus, a tax 
advisor who represents taxpayers in these circuits should 
understand the implications of the various interpretations 
of the WPD.25 This is not an easy task—trial courts routinely 
struggle with identifying and applying the appropriate 
standard. For example, in Adlman, the District Court ap-
plied the primary motivating purpose test to conclude that 
the WPD did not protect the tax opinion at issue because the 
primary motivation for obtaining the opinion was to plan 
and structure the transaction, not to defend the transac-
tion in an adversarial proceeding.26 On appeal, the Second 
Circuit reversed, expressly rejecting the primary motivating 
purpose test and reasoned that Rule 26(b)(3) does not limit 
WPD protection to materials that assist in trial.27 Rather, 
the Second Circuit emphasized that the drafters of the rule 
intentionally used the broad language “in anticipation of 
litigation” to cover documents prepared with an eye on the 
mere prospect of litigation.28 Thus, Adlman illustrates the 
divergent outcomes that can result from various iterations 
of the WPD. While the authors agree that the because of the 
prospect of litigation standard most appropriately reflects 
the intent of Rule 26(b)(3)’s drafters and the WPD’s under-
lying policy, practitioners must remain mindful of courts’ 

TAX LAW CONFIDENTIAL . . .
 from previous page

the complexities surrounding the attorney-client privilege 
(ACP) and the work product doctrine (WPD) in tax practice. 
The first article lays a foundation by outlining the funda-
mentals of the ACP and the WPD. The second article will 
discuss two significant exceptions to the ACP and the WPD: 
waiver and the tax preparation exception. The final article 
will survey recent cases that seemingly reject a trend favor-
ing disclosure and suggest measures that tax advisors can 
take to mitigate the risk of communications and documents 
shedding their cloak of privilege.

The ACP is a rule of discovery and evidence that protects 
confidential communications between the attorney and 
the client.3 It encourages full and frank communication to 
promote broader public interests in legal compliance and 
the administration of justice.4 For questions of privilege 
in federal tax cases, federal common law applies.5 Though 
never codified by Congress, courts recognize “as a source of 
general guidance regarding federal common law principles” 
Proposed Federal Rule of Evidence 503.6 Pursuant to that 
rule, a client has the privilege to refuse to disclose, and to 
prevent others from disclosing, (1) a communication (2) 
made between privileged persons (3) in confidence (4) for 
the purpose of facilitating the rendition of legal services.7 
Privileged persons include the client, a prospective client, 
the client’s lawyer, agents of either who facilitate communi-
cations between them, and agents of the lawyer who facili-
tate the representation.8 Applying this principle, the Kovel 
Doctrine extends the ACP to an accountant or other non-
legal professional who the attorney hires to facilitate the 
delivery of legal services.9 Moreover, section 7525 extends 
the traditional ACP to “federally-authorized tax practitio-
ners,” including CPAs and Enrolled Agents, who render “tax 
advice” in non-criminal, non-tax shelter matters.10 Courts 
now regularly apply section 7525 to invoke the ACP with 
respect to tax opinions issued by CPA firms.11 Significant 
issues arise when a tax advisor’s scope of representation 
expands beyond the bounds of “tax advice” or practicality 
requires disclosure of otherwise confidential information. 
The next article will address these issues. 

The WPD is not a “privilege” within the Federal Rules of 
Evidence, but a tool of judicial administration that furthers 
the goals of fairness and convenience.12 In contrast to the 
ACP, the WPD is a qualified protection that preserves a 
zone of privacy in which a lawyer can, free from unneces-
sary intrusion by adversaries, prepare and develop legal 
theories and strategies with an eye toward litigation.13 The 
WPD protects from discovery and admission as evidence 
documents and tangible items prepared in anticipation of 
litigation by or for a party, or by or for that party’s represen-
tative.14 However, it does not protect materials prepared in 
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different approaches to analyzing the WPD. 
 The basic rules described in this article serve only as 

a starting point for the ACP and WPD analysis. In the 
context of tax services, the ACP and the WPD are riddled 
with broad exceptions that potentially swallow the most 
basic rules and contravene core principles of the legal 
profession. Most notably, the IRS has invoked the so-called 
“tax preparation exception,” and expanded that exception 
to “dual purpose” documents to discover and utilize as 
evidence communications and materials that are critical 
to tax advisors’ planning and analysis. The next article in 
this series will address the labyrinth of exceptions to the 
ACP and the WPD. 
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