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Chair’s Message
By: Joseph Barry Schimmel, Esq., Miami, FL

Chair, Florida Bar Tax Section 2017-2018

Dear Colleagues:

I am pleased to enclose our Spring 
2018 Tax Section Bulletin.  In my 
last message, I focused on the ef-
fects of Hurricanes Irma and Maria.  
Since then, we have all been focused 
more closely on an epic event of a 
different nature – Tax Reform.  As 
you know, less than two weeks af-
ter the Tax Cuts and Jobs Act was 
signed into law, we held a seven-

hour webcast CLE, Introduction to the 2017 Tax Cuts 
and Jobs Act.  While we all continue to digest the full 
impact of the Act, the CLE gave everyone a great start-
ing point.  Only a week later, we held our 36th Annual 
International Tax Conference – our biggest CLE of the 
year.  Thanks to perfect timing, we were able to cover 
many of the international tax provisions of the Act.  If 
you missed either of these CLE programs, they are avail-
able for audio download or online webcast, through The 
Florida Bar at https://tfb.inreachce.com/ (TIP: browse by 
subject area for Tax Law).

As if our January wasn’t full enough already, the Sec-
tion held a Long-Range Planning Retreat in Savannah, 
Georgia, on January 19th and 20th, in connection with our 
Directors’ Meeting.  My sincere thanks to Chair-Elect 
Designate Janette McCurley, and Long Range Planning 
Director Mike O’Leary, for working with our facilitator, 
Nancy Rabin, to execute an excellent Retreat.  We will 
present the final Long Range Plan for discussion and 
approval at our Annual Meeting, which will be held April 
19th-21st, at the Ritz-Carlton Sarasota. 

We have two more major CLE programs this year.  
On Friday, April 20th, join us for Are Death and Taxes 
Still Certain?, at the Ritz-Carlton Sarasota, as part of 
our Annual Meeting.  Second, on Friday, May 4, 2018, 
we hold our Annual Wealth Protection Seminar.  This 
year’s Seminar will be in Tampa.  All our major CLE 
programs are available by live webcast, in case you can-
not join us in person.  And, of course, we are continuing 
our popular telephone CLE programs.

Please join us for our Tax Attorney of the Year Recep-
tion & Dinner at the Ritz-Carlton Sarasota on April 21st, 
as we recognize past chair Mitchell I. Horowitz as our 
2017-2018 Gerald T. Hart Outstanding Tax Attorney.  

We have plenty more happening in the Tax Section.  
Mitch Horowitz leads our U.S. Tax Court Calendar Call 
Pro Bono Program, which we have expanded to cover 
regular and small Tax Court calendars at all four Tax 
Court locations.  To participate in the calendar call pro-
grams, please contact Harris Bonnette (Jacksonville), 
Karen Lapekas (Miami), Jami Coleman (Tallahassee), 
or Mitch Horowitz (Tampa).  And if you haven’t done so, 
please subscribe to our Podcast.  Our Expanded Media 
Initiative, led by Chris Callahan, has dragged the Section 
into the 21st century.  In addition to posting many of our 
telephone CLEs, our Podcast is producing a series called 
“Hall of Champions,” featuring interviews with many of 
our past Outstanding Tax Attorney of the Year honorees.

As always, we owe much of our success to our spon-
sors.  Thank you to our Platinum sponsor, MPI, for years 
of supporting us.  We also thank our Silver sponsors, 
Coral Gables Trust, Wilmington Trust, Kaufman Rossin, 
Business Valuation Analysts, Alliance Bernstein, MRW 
Consulting Group, and Jones Lowry.

Joseph Barry Schimmel
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D.C. Bound - Caucusing with Party People in 2018!
By: Michael Minton, Fort Pierce, FL

Chair-Elect, The Florida Bar Tax Section, 2018-2019

Special Thanks to the Tax Section Sponsors

The 2018-19 year for the Section 
promises to be a big one!  We are 
kicking it off July 4th through July 
8th with our annual Organizational 
Meeting at the Amelia Island Plan-
tation.  Join us for a festive, 4th of 
July party atmosphere with fun ac-
tivities for the whole family where 
you can connect (or re-connect) 
with tax practitioners across the 
state.  In addition to our regular 
meetings, activities include the 

always informative Ullman Year-in-Review (especially 
this coming year with the recent changes to the tax law) 
and our preparations for the Fall Meeting in D.C.!  For 
those arriving on the 4th, there will be fireworks, and 
family-friendly dinners and beach activities throughout 
the weekend.  This is the most social of our meetings 
and also the most well-attended.  Many of our members 
look forward to attending with their families to enjoy 
the holiday in beautiful Amelia Island year after year 
and we hope you will join us in making this a family 
tradition.

In September (20th through 23rd), the Section travels 
to Washington D.C. for its Fall Meeting to caucus with 
entirely different kinds of parties.  Tax lawyers will be 
in high demand as the country analyzes the short-term 
and long-term impact of the new tax law.  There, we will 

meet with our Florida legislative delegation and various 
agencies that we interact with as tax practitioners or 
that affect tax legislation and policy.  This is a unique 
and important opportunity for the Section to engage 
on the federal level at a time when it couldn’t be more 
important for us to do so.  The timing of this meeting 
coincides perfectly to voice our thoughts and concerns 
related to new tax legislation and have input into any 
patch or glitch legislation that may be necessary.  Of 
course we also wouldn’t leave the other kind of party 
entirely behind in Florida…Section members will have 
the opportunity to tour the D.C. monuments at night, 
which is a real treat, and take behind the scenes tours 
of the Smithsonian!

Whether you are a new or more seasoned tax attorney, 
2018 promises fun and exciting opportunities at our 
organized meetings.  We urge you to take advantage of 
these unique opportunities during such a pivotal point in 
the tax profession.  Mark your calendars, take advantage 
of the hotel booking links below, and plan to be there!

Amelia Island:
https://www.omnihotels.com/hotels/amelia-island-
plantation/meetings/the-florida-bar-tax-section 

Washington, DC:
https://book.passkey.com/event/49489965/owner/559/

home 
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This article is the second of a three-part series that ex-
plores the complexities surrounding the attorney-client 
privilege (ACP) and the work product doctrine (WPD) 
in tax practice. Part I outlined the fundamentals of the 
ACP and the WPD. This article addresses two significant 
exceptions to the ACP and the WPD: waiver and the tax 
preparation exception.  Recall that the ACP is a rule of 
discovery and evidence that protects confidential commu-
nications between the attorney and the client. The WPD, 
on the other hand, is a tool of judicial administration 
that protects from discovery and admission as evidence 
documents and tangible items prepared in anticipation 
of litigation by or for a party, or by or for that party’s 
representative.

Waiver and the Common Interest Doctrine

Disclosure to a third party of information otherwise 
protected by the ACP or the WPD may constitute waiver 
and negate any privilege or protection.1 Courts apply 
different analyses for waiver of the ACP and waiver 
for the WPD. Voluntary disclosure waives the ACP be-
cause disclosure is inconsistent with the attorney-client 
relationship.2 In contrast, voluntary disclosure waives 
the WPD protection only if, under the circumstances, 
the disclosure is inconsistent with the maintenance of 
secrecy from the disclosing party’s adversary.3 

Once a party waives either ACP or WPD protection, 
that party is generally deemed to have surrendered 
the privilege or protection for all purposes and in all 
circumstances.4 A waiver of the WPD will apply to all 
non-opinion work product concerning the same subject 
matter (i.e. subject matter waiver).5 This waiver can 
occur accidentally, but courts have been reluctant to 
find complete waiver where the disclosure was clearly 
inadvertent.6 In a tax controversy setting, waiver occurs 
if the taxpayer places tax advice at issue by asserting 
a “reasonable cause” or “reasonable basis” affirmative 
defense to a penalty.7 Because these defenses waive both 
the ACP and the WPD, the tax advisor should carefully 
consider whether the circumstance warrant an inten-
tional waiver.8

An increasingly important exception to waiver is the 
common interest doctrine. If a party or representative 

Tax Law Confidential
Part II: Navigating the Labyrinth of Exceptions to the 

Attorney-Client Privilege and the Work Product Doctrine
By: Adam J. Smith and Matt Livesay

discloses a document or information otherwise subject 
to ACP or WPD protection, but the disclosure was made 
to further a common legal interest shared with the 
recipient, waiver does not occur.9 The common interest 
doctrine applies only where the parties undertake a 
joint effort with respect to a common legal interest, and 
the doctrine is limited strictly to those communications 
made to further an ongoing enterprise.10 The Second 
Circuit has now made clear that “common legal inter-
est” sufficiently includes common business, economic, 
or financial interests in the outcome of a legal matter.11

The Tax Preparation Exception

The tax preparation exception, intensified by the dual 
purpose doctrine discussed below, is perhaps the most 
troubling exception to the ACP and WPD for tax practi-
tioners. The basic rule is that “information transmitted 
for the purpose of preparation of a tax return, though 
transmitted to an attorney, is not privileged informa-
tion.”12 Courts justify the tax preparation exception 
by applying principles of waiver, or by reasoning that 
tax preparation is not the “practice of law.”13 While tax 
return preparation involves some legal advice, the ACP 
does not attach because there is either no expectation of 
confidentiality or a waiver of the privilege because filing 
a return constitutes public disclosure.14 For example, in 
the seminal case United States v. Lawless, the Seventh 
Circuit held that a letter from the executor of an estate 
to the law firm that also handled the estate tax return, 
which letter contained “a great deal of financial informa-
tion” and a handwritten note on an envelope to the law 
firm from the client, were not protected under either the 
ACP or the WPD.15 The court reasoned that the docu-
ments contained “information which would be relevant 
to, and utilized in an estate tax return.”16 Astonishingly, 
the court did not actually review the return or consider 
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TAX LAW CONFIDENTIAL . . .
from previous page

whether the preparer in fact used the documents or in-
formation to prepare it.17 This implies that, regardless 
of whether the information actually appears on a filed 
return, the transmitted information and underlying 
detail is not protected.18 
The “Dual Purpose” Doctrine

 In United States v. Frederick, the Seventh Circuit 
expanded the tax preparation exception by creating the 
“dual-purpose” doctrine. The tax attorney in the case, 
Frederick, served both as the clients’ tax legal advisor 
and tax return preparer. Frederick objected to an IRS 
summons on grounds of privilege with respect to draft 
returns and schedules and worksheets containing fi-
nancial data. Complicating the issue, when Frederick 
created these documents, he knew that the client was 
under IRS investigation. Though the court acknowledged 
that the documents contained some of Frederick’s own 
thinking (i.e. opinion work product), it held that the 
documents, which Frederick created in connection with 
the preparation of tax returns, were not privileged or 
protected under the WPD.   

 
 The court proceeded to state that by using Frederick 

as both a lawyer and return preparer, the taxpayer ran 
the risk that Frederick’s legal cogitations born out of 
his legal representation would become discoverable. 
The court ultimately concluded that a dual-purpose 
document—one prepared both for use, in any way, in 
the preparation of return and for use in litigation (a 
legal service)—is not privileged. Under Frederick and its 
liberal expansion of the tax preparation exception, a tax 
advisor who prepares a return, draft or otherwise, places 
all documents and information within the government’s 
reach. This is true even if an attorney takes measures 
to insulate his legal work from his accounting work or 
completely isolates himself from the return’s prepara-
tion. Consider Example 1 in Treas. Reg. § 301.7701-15(b)
(2)(ii)(Ex. 1): 

Attorney A, an attorney in a law firm, provides legal 
advice to a large corporate taxpayer regarding a com-
pleted corporate transaction. The advice provided by A is 
directly relevant to the determination of an entry on the 
taxpayer’s return, and this advice leads to a position(s) 
or entry that constitutes a substantial portion of the 
return. A, however, does not prepare any other portion 
of the taxpayer’s return and is not the signing tax return 
preparer of this return. A is considered a nonsigning tax 
return preparer.

Pursuant to this Regulation, a tax attorney who issues 
a tax opinion on a transaction, but in no way participates 
in the preparation of the return on which the taxpayer 
reports the transaction, is considered a preparer. Con-
ceivably then, the IRS might argue that tax advice is 
never protected by the ACP or WPD. This argument may 
seem far-fetched, but is certainly a plausible extension 
of Frederick. Regardless of how far the IRS and courts 
are willing stretch the rule, one thing is certain—tax 
practitioners who advise clients must use extreme cau-
tion in deciding whether to participate at all in the tax 
return preparation process. 

(Endnotes)
1  In re Int’l Oil Trading Co., LLC, 548 B.R. 825, 831 (Bankr. S.D. Fla. 
2016); In re Grand Jury Proceedings, 723 F.2d 1461, 1467 (10th Cir. 
1983) (recognizing that the crime-fraud exception applies to both the 
attorney-client privilege and the work product doctrine); Salem Fin., 
Inc. v. United States, 102 Fed. Cl. 793, 797 (2012).
2  United States v. Am. Tel. & Tel. Co., 642 F.2d 1285, 1299 
(D.C.Cir.1980).
3  Rockwell Int’l Corp. v. U.S. Dep’t of Justice, 235 F.3d 598, 605 
(D.C.Cir.2001) (quoting Am. Tel. & Tel. Co.,  642 F.2d at 1299).
4  Permian Corp. v. United States, 665 F.2d 1214, 1221 (D.C. Cir. 
1981).
5  In re EchoStar Comms. Corp., 448 F.3d 1294, 1302 (Fed. Cir. 2006).
6  See Data Gen. Corp. v. Grumman Sys. Support Corp., 139 F.R.D. 
556, 559 (D. Mass. 1991).
7  I.R.C. §§ 6651; 6662; 6664 (defining reasonable cause); In Re G-I 
Holdings Inc., 218 F.R.D. 428, 433 (D.N.J. 2003) (“Had [the taxpayers] 
sought to preserve the attorney-client privilege, they should have re-
frained from raising [as a defense] the advice of counsel altogether.”); 
Salem Fin., Inc., 102 Fed. Cl. at 797 (finding that the taxpayer waived 
any work product protection that may have applied to its tax reserve 
documents by relying on the CPA firm’s advice as a defense to IRS 
penalties).
8  See Salem Financial Inc., v. United States, 102 Fed. Cl. 793, 797 
(2012).
9  Schaeffler v. U.S, 806 F.3d at 43-45 (2d Cir. 2015).
10  United States v. Evans, 113 F.3d 1457, 1467 (7th Cir. 1997)
11  Schaeffler, 806 F.3d at 41-43. Part III of this series will discuss in 
greater detail this case and its implications.
12  United States v. Lawless, 709 F.2d 485, 487 (7th Cir. 1983).
13  In re Grand Jury Proceedings, 220 F.3d 568, 571 (7th Cir. 2000); 
Frederick, 182 F.3d at 500-01; United States v. Lawless, 709 F.2d 485, 
487 (7th Cir. 1983).
14  Id.
15  Id.
16  Id.
17  Id.
18  Id.
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Bio:
Steven M. Hogan is a shareholder with the Ausley Mc-
Mullen law firm in Tallahassee, Florida. His tax practice 
focuses on state and federal tax controversy and planning. 
Mr. Hogan serves as Director of The Florida Bar Tax Sec-
tion’s State Tax Division and as an adjunct professor at 
the Florida State University College of Law.1

 The commuting valuation rule is a “special valuation 
rule” provided for under the Internal Revenue Code and 
Treasury Regulations for noncash fringe benefits. The 
commuting valuation rule only applies where the em-
ployee is not a “control employee” under the Code and 
Regulations. 

 This article examines whether a government employer 
can change how it determines who qualifies as a “control 
employee” on a year to year basis. The author submits 
that the answer is “yes.”2

A. Special Valuation Rules for Employer-Provided 
Vehicles

Treasury Regulation 1.61-21 addresses how noncash 
fringe benefits are to be valued by employers and employ-
ees for federal tax purposes. In general, noncash fringe 
benefits are to be valued based on the fair market value 
of the benefit received. Treas. Reg. § 1.61-21(b)(1). The 
fair market value of the noncash benefit is included in 
the employee’s gross income. Id. 

The rule provides certain “special valuation rules,” 
however, for valuing certain types of noncash benefits. 
Treas. Reg. § 1.61-21(c). These special valuation rules 
“may be used under certain circumstances” as set forth 
in the rule. Id. at (c)(1). 

If an employer uses a certain special valuation rule to 
value a noncash benefit, the employee can only use that 
specific special valuation rule when calculating gross in-
come. Id. at (c)(2). However, the employee always has the 
option of using “fair market value” when valuing noncash 
benefits for purposes of calculating gross income. Id. 

In this way, the “special valuation rules” are best un-
derstood as exceptions from the general rule of using the 
fair market value of noncash fringe benefits to determine 
the amount included in an employee’s gross income. 

Special valuation rules for employer-provided vehicles 
are set forth in sections (d), (e), and (f) of Treasury 
Regulation 1.61-21. Subsection (d) addresses the “lease 
valuation” rule; subsection (e) addresses the “vehicle 
cents-per-mile” rule; and subsection (f) addresses the 
“commuting valuation” rule. This article only addresses 
the commuting valuation rule. 

“Control Employee”  
Changes and the Commuting Valuation Rule

By: Steven M. Hogan 

B. “Control Employees” and the Commuting Valu-
ation Rule 

The commuting valuation rule allows employers to 
calculate the value of an employer-provided vehicle at 
$1.50 per one-way commute. Treas. Reg. § 1.61-21(f)(3)
(i). This valuation rule can only be used if the conditions 
set forth in subsection (f)(1) of the regulation are met. 

One of the conditions set forth in subsection (f)(1) is 
that the employee using the vehicle cannot be a “control 
employee of the employer.” Treas. Reg. § 1.61-21(f)(1)(v). 
The term “control employee” is defined in subsection (f)
(6) for government employers. Government employers 
are therefore subject to the rule at subsection (f)(6) for 
determining who a “control employee” might be. 

Treasury Regulation 1.61-21(f)(6) provides two “de-
fault” definitions of which employees constitute a “con-
trol employee” of a government employer. These default 
definitions describe control employees as either: (i) 
elected officials, or (ii) employees “whose compensation 
equals or exceeds the compensation paid to a Federal 
Government employee holding a position at Executive 
Level V, determined under Chapter 11 of title 2, United 
States Code, as adjusted by section 5318 of title 5 United 
States Code.” Treas. Reg. § 1.61-21(f)(6)(i)-(ii) (emphasis 
added). 

Subsection (f)(6) also provides a third, optional way 
for government employers to determine who the control 
employees are in the employer’s organization. This alter-
native method, which can be used in lieu of the default 
definitions described above, allows the employer to define 
control employees as “highly compensated” employees as 
that term is defined elsewhere in the regulations. Treas. 
Reg. § 1.61-21(f)(6)(ii). 

The employer has the power to choose whether to 
use the “default” control employee definitions for pur-
poses of the commuting valuation rule, or whether to 
use the “highly compensated” employee option instead. 
Id. This “optionality” has been confirmed by the IRS 
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in non-binding informational advice. See IRS Office of 
Chief Counsel, Information Letter 2008-0031 (Sept. 26, 
2008) (whether elected officials are control employees 
depends on whether the employer chooses to apply the 
default definition or the highly compensated employee 
definition). 

Under the rule, government employees that are not 
elected officials can therefore be analyzed as “control 
employees” under either the “Executive Level V” bench-
mark or the “highly compensated employee” benchmark.3  
C. Can the Employer Change its Choice of “Control 
Employee” Definition? 

A government employer has the freedom to choose 
which benchmark it will initially use to determine who 
qualifies as a control employee. But after this initial 
choice, can the employer change how it defines control 
employees under subsection (f)(6)? This issue has not 
been directly addressed by any publicly available IRS 
guidance or judicial decision.4

 The author submits that the structure of the regula-
tion and related concepts indicate that the employer 
should be able to change its “choice” of how it defines 
control employees on a taxable year basis.  
The concepts at issue are as follows: 

 1. No IRS Notification Required for Special Valua-
tion Rule Election

The employer is under no obligation to “notify” the IRS 
when it elects to use a special valuation rule for a noncash 
fringe benefit. This “no notification” rule was specifically 
codified in 1993 for elections occurring prior to that year. 
Treas. Reg. § 1.61-21(c)(3)(i). Instead of notification, the 
employer is “deemed” to have applied a special valuation 
rule when the rule is applied. Id. 

This provision was adopted in the context of the IRS 
eliminating the notification requirements that were pre-
viously required for employers to use special valuation 
rules. T.D. 8457, 57 F.R. 62192-01, § 1 (“[T]his Treasury 
Decision amends the regulations [§ 1.61-21(c)] by elimi-
nating the [rule’s previous] notification requirements[.]”). 

No notification provision was added for post-1993 
elections. 

Therefore, the IRS does not require employers to notify 
the IRS when a special valuation rule is used. The use 
of the rule is the election itself.6

2. No Notification Required for Special Accounting 
Rule

In 1985, the IRS provided guidance on reporting and 
withholding on taxable noncash fringe benefits. IRS Ann. 
85-113, 31 I.R.B. 31 (Aug. 5, 1985). This guidance is still 
current, as it is incorporated by reference into the cur-
rent Treasury Regulation on valuation of noncash fringe 

benefits. See Treas. Reg. § 1.61-21(c)(7) (referencing IRS 
Ann. 85-113). See also PLR 201415011, “Ruling 8” (Jan. 
13, 2014) (private letter ruling from 2014 referencing 
IRS Ann. 85-113 as current law); IRS Publication 5137: 
Fringe Benefit Guide, p. 3 (Jan. 2014) (same). 

In Announcement 85-113, the IRS provided that em-
ployers can elect to use a “special accounting rule” for 
noncash fringe benefits. This rule allows employers to 
treat such benefits provided in the last two months of a 
taxable year as if they had been paid during the subse-
quent calendar year. IRS Ann. 85-113, § 5(a). 

The “general rule” is that the value of the noncash 
fringe benefits has to be determined for the calendar 
year. Id. Therefore, this “special” accounting rule is an 
exception to the generally applicable calculation period. 

The employer does not have to inform the IRS about 
this election. Instead, the employer elects the special 
accounting rule by using it. IRS Ann. 85-113, § (5)(b). 

The same notice allows the employer to treat benefits 
as paid at any point in the calendar year, regardless of 
when the benefits were provided. No notification is re-
quired for the employer’s election. Again, the employer’s 
use of a particular period is treated as the election itself. 
IRS Ann. 85-113, § 1. 

Moreover, the employer can change its election at any 
time “for appropriate administrative reasons” without 
approaching the IRS for approval. IRS Ann. 85-113, § 
(5)(b). The caveat is that for the “changed period,” the 
appropriate amount of income must be reported and 
the appropriate amount of tax must be withheld and 
deposited. Id. 

3. Application to the “Control Employee” Determina-
tion 

The concept underlying the lack of a notification duty 
for employers using special valuation rules or the special 
accounting rule is that the employer has the discretion 
to determine what rules will apply to a given employee. 

This discretion applies to determining what “control 
employee” test a government employer will use. Treas. 
Reg. § 1.61-21(f)(6). This choice is not reported to the IRS. 
Instead, the choice is made through the employer’s use 
of the test that it deems appropriate. See id. 

In light of the discretion granted to the employer, it 
would not make sense that an employer electing to de-
termine control employees based on the “default” method 
would be “locked in” to that method for all subsequent 
taxable years. 

Instead, it makes more sense that the employer could 
choose, on a year to year basis, how to determine what 
employees count as control employees for each taxable 
year.  



Page 9

  Vol. XXXV, No.1 Tax Section Bulletin Spring 2018

www.floridabar.org/PRI

The Practice Resource Institute
The Florida Bar’s most comprehensive resource for running your law practice. 

 Technology Finance Marketi ng ManagementNew Practi ce

The Florida Bar’s Practice Resource Institute is designed to help 
Florida lawyers with law offi ce operations and to assist members’ use 
of technology. This new digital resource is available on The Florida 
Bar’s website, where members can:

• Live chat with PRI practice management advisors and receive answers in real time.
• Explore comprehensive lists of law offi ce technology, tools, and resources.
• Check out new providers and services in the Bar’s Member Benefi ts program.
• Access shareable electronic tools, web-based archives of articles, blog posts, and podcasts.
• Sign up to be notifi ed of the latest updates.

The Florida Bar Practice Resource Institute

Promoting Excellence in the Profession



Page 10

  Vol. XXXV, No.1 Tax Section Bulletin Spring 2018

2018  National Tax Moot Court Competition 
The Don CeSar, St. Pete Beach

February 1 - 3, 2018



Page 11

  Vol. XXXV, No.1 Tax Section Bulletin Spring 2018

2018  National Tax Moot Court Competition 
The Don CeSar, St. Pete Beach

February 1 - 3, 2018



Page 12

  Vol. XXXV, No.1 Tax Section Bulletin Spring 2018

Conclusion
 This article presents an argument that it is more 

likely than not that government employers can change 
how they determine who qualifies as a “control employee” 
from year to year for purposes of the commuting valu-
ation rule. Further commentary on this issue is invited 
and welcomed. 
(Endnotes)
1   The author thanks Benjamin Taylor, law clerk at Ausley McMullen, 
for his research and editing assistance.

2   This article only examines the issue for government employers. In 
this context, “government” means “any Federal, state or local govern-
mental unit, and any agency or instrumentality thereof.” Treas. Reg. 
§ 1.61-21(f)(6)(ii). 

3 The methods for calculating these benchmarks are outside the scope 
of this article.

CONTROL EMPLOYEE . . .
Continues from page 8

4   The author would be very glad to be shown any guidance that was 
overlooked. This would especially be the case if the overlooked guid-
ance comes to a different conclusion.
5   Though the author is confident in this article’s analysis, a taxpayer 
would be strongly advised to seek a Private Letter Ruling on this issue.
6  Employers must keep records sufficient to substantiate their 
valuation of employer-provided vehicles. Treas. Reg. § 31.3501(a)-
1T, Q/A-8 (an employer may not include any amount related to an 
employer-provided vehicle in an employee’s gross income unless the 
employer keeps “adequate contemporaneous records” substantiating 
the valuation).
7  Because the “highly compensated” employee method of determining 
control employees must be applied to all employees, it makes sense 
that any “switch” could only occur on a taxable year basis. See Treas. 
Reg. § 1.61-21(f)(6) (an employer using the highly compensated em-
ployee method must treat “all and only” such employees as control 
employees). Consistency should be achieved within the taxable year 
reporting period.
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WAIT A MINUTE! THE IRS IS TAXING FOREIGN E&P EARNED 
BEFORE 2018?

By:  Timothy D. Richards and Alonso Sanchez

 H.R. 1, otherwise known as The Tax Cuts and Jobs 
Act (the “Act”), became law on December 22, 2017 and is 
generally effective as of January 1, 2018. It is important 
to keep in mind that some of the international provisions 
contain what could be viewed as a “retroactive” compo-
nent in that certain post 1986 accumulated foreign earn-
ings and profits will be subject to immediate taxation in 
2018.  The Act was passed in haste and it is likely that 
technical corrections and changes will be forthcoming. In 
addition, the implementation of the Act will require the 
IRS to issue regulations, notices  and other administra-
tive pronouncements clarifying the application of the 
Act. Accordingly, tax practitioners should remain alert 
to new legislative and administrative developments. 
The Act has a broad US tax impact on individuals and 
entities involved in both inbound and outbound transac-
tions and businesses. However, perhaps one of the big-
gest surprises for US taxpayers with business interests 
abroad is the immediate inclusion in their 2018 taxable 
income of their pro rata share of foreign accumulated 
earnings & profits of foreign corporations in which they 
are shareholders.   

 Generally, under prior law , foreign earnings & profits 
of a foreign corporation (“FC”) were taxed currently to 
a domestic shareholder only if: (i) the foreign corpora-
tion was a Controlled Foreign Corporation (“CFC”)  ; (ii) 
the domestic shareholder qualified as a “United States 
Shareholder” ; and, (iii) to the extent that the foreign 
corporation had “Sub Part F” income . The definitions of 
CFC and United States Shareholder were inextricably 
intertwined because an FC could only be considered a 
CFC if 50% or more of the voting shares of the FC were 
issued to United States Shareholders . Constructive own-
ership rules  applied such that FC shares owned among 
certain family members were consolidated in determin-
ing ownership percentages, with the notable exception 
that these attribution rules did not apply among foreign 
and domestic persons, regardless of familial relationship.     

In practical terms, these tax rules (referred to herein 
for convenience as the “Subpart F Regime”)  allowed US 
shareholders of an FC to reasonably expect not to be 
taxed on any undistributed earnings & profits of an FC 
if: (i) the FC was principally engaged in an active trade 
or business abroad; and/or, (ii) the FC was not an CFC. 
Thus, pursuant to these former rules: (a) US persons 
could comfortably invest in an FC (as long as their vot-
ing shares in the FC remained below 10%, taking into 
account domestic attribution rules); and, (b) a foreign 

family member moving to the US did not need to consider 
divesting himself of his or her ownership in a foreign 
family business if his or her voting interests remained 
below the 10% threshold (taking into consideration, 
of course, attribution from other family members who 
might also be US taxpayers).

Although the Act has preserved most of the existing 
Subpart F Regime, it has uprooted the long-standing 
principals upon which a US person could rely on the 
safe-harbors provided for in the pre-Act version of the 
Subpart F Regime. 

As of January 1, 2018, the Act imposes a one-time tax 
(referred to herein as the “Deemed Repatriation Tax”) 
on all United States Shareholders at effective rates of 
approximately between 8-15.5%  on their pro rata share  
of the foreign source post 1986 accumulated earnings & 
profits of a “Deferred Foreign Income Corporation”  to the 
extent that such amounts have not been previously taxed 
under the pre-Act or post-Act versions of the Subpart F 
Regime.  The effective rates applicable to individuals, 
trusts and estates that are United States Shareholders 
in the highest income tax bracket will be slightly higher, 
at 9.05% -17.5%. Accordingly, individuals may find it 
advantageous in some cases to make Subpart F Regime 
election to be taxed as corporations. 

A Deferred Foreign Income Corporation is defined as 
any FC that is a CFC and/or any foreign corporation 
that has at least one domestic corporate United States 
Shareholder.  This “deemed repatriation tax” is assessed 
on the foreign source post 1986 accumulated earnings 
& profits of the Deferred Foreign Income Corporation 
existing on one of the following two determination dates: 
November 2, 2017 or December 31, 2017 . The higher 
amount is the taxable amount. There are netting rules 
for situations in which the United States Shareholder 
holds shares in more than one Deferred Foreign Income 
Corporation.  The Act allows adversely affected US tax-
payers to elect to pay this tax in 8 annual progressive 
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installments, interest free, commencing on the due date 
(without regard to any extensions for filing the return).  
The election must be made on the United States Share-
holder’s first return due date on which the first payment 
of the Deemed Repatriation Tax due.  

The Act expands the definition of United States Share-
holders by repealing the prohibition against attribution 
among foreign and United States Shareholders , expand-
ing the 10% voting share test to include non-voting 
shares  and repealing the 30 day holding period required 
before the Subpart F Regime would apply.  As a result, 
the Deemed Repatriation Tax is applicable to a much 
wider number of foreign corporations that, under the 
pre-Act Subpart F Regime, were not considered CFCs. 

The Act allows S corporations that are United States 
Shareholders to make an election to defer payment of 
the Deemed Repatriation Tax, interest free, until the tax 
year of such S corporation in which certain triggering 
events occur.  These triggering events include the ter-

WAIT A MINUTE! . . .
 from previous page

mination of the S corporation status, the liquidation or 
sale of all the S corporation’s assets and/or the transfer 
of any shares of the S corporation stock.  The making 
of the election may defer the Deemed Repatriation Tax 
interest free for several years until a triggering event 
occurs; however, the electing S corporation then becomes 
subject to a detailed reporting regime  and a host of other 
strict compliance and internal control issues.

The Act’s version of Subpart F Regime makes “null and 
void” many of the basic assumptions underlying struc-
turing and planning for foreign holdings. Therefore, all 
tax practitioners must promptly review all their clients’ 
equity interests in foreign corporations, IRS Form 5471s, 
financial statements of affiliated foreign corporations 
and related estate planning documents in order to re-
evaluate current structuring and succession planning 
for foreign corporate holdings. 
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Whether it is time at the golf course, the company box 
at the local arena, or just the occasional lunch at that 
local place to “see and be seen,” networking and client 
development are necessary for the growth and sustain-
ability of most service businesses.  Despite the business 
purpose that many of these activities serve, Section 274 
has long served as the primary barrier to deductibility 
of these expenses. 

The general rule under Section 274 is clear.  No de-
duction is allowed with respect to an activity which is 
of a type generally considered to constitute entertain-
ment, amusement, or recreation or with respect to a 
facility used in connection with an activity which is of a 
type generally considered to constitute entertainment, 
amusement, or recreation.  This general rule (like most 
tax provisions) is not without its exceptions; however, one 
significant change made by the Act was the removal of 
the “directly related” and “associated with” business tests 
(often referred to as the “business entertainment tests”).

The deductibility of expenses meeting the business 
entertainment tests has become so ingrained in clients’ 
day to day marketing and advertising activities, that 
many business owners do not consider these busi-
ness entertainment expenses as entertainment at all.  
Therefore, a common reaction when faced with this new 
obstacle is that the business entertainment expenses are 
“marketing” or “advertising” rather than entertainment.

Unfortunately, the Internal Revenue Service anticipated 
this argument long ago.  Treas. Reg. Section 1.274-2(b)
(ii), states:

“[a]n objective test shall be used to determine whether 
an activity is of a type generally considered to constitute 
entertainment. . . . This objective test precludes 
arguments such as that ‘entertainment’ means only 
entertainment of others or that an expenditure for 
entertainment should be characterized as an expenditure 
for advertising or public relations.”      

Therefore, the focus must shift to the definition of 
entertainment and any exceptions that may apply.  Trea-
sury Regulations provide as examples of entertainment 
activities entertaining at night clubs, cocktail lounges, 
theaters, country clubs, golf and athletic clubs, sporting 
events, and hunting, fishing, vacation and similar trips. 
When considering these examples exclusively, the defini-
tion seems relatively clear and easy to avoid; however, 
the regulations also provide that expenses that satisfy 

ARE YOU NOT ENTERTAINED?
The Fight for Clarity After Changes to Section 274

By: Christopher R. Dingman

the personal, living, or family needs of any individual, 
such as providing food and beverages, a hotel suite, 
or an automobile to a business customer or his family 
may constitute entertainment.  Therefore, the scope of 
entertainment activities can be quite broad based on the 
specific facts and circumstances.

Two area that have drawn a significant amount of 
attention when considering the entertainment disallow-
ance rules are private events and, more recently, busi-
ness meals.  The treatment of private business functions 
as entertainment expenses was explored extensively by 
the Tax Court and the 6th Circuit in Churchill Downs, 
Inc. v. CIR, 115 TC 279 (2000), aff ’d, 307 F3d 423 (6th 
Cir. 2002).  While the taxpayer was unsuccessful, they 
were able to provide a framework for addressing the is-
sue.  Whether a taxpayer can deduct expenses related to 
a private event ultimately comes down to the taxpayer’s 
trade or business together with the purpose of the 
event.  By considering the taxpayer’s trade or business, 
the same event may be deductible for one business and 
non-deductible for another business.  To draw this dis-
tinction, the Treasury Regulations provided an example 
of a fashion designer conducting a fashion show to in-
troduce his products to a group of store buyers versus 
an appliance distributor who conducts a fashion show 
to entertain his retail customers.  The fashion designer 
is showcasing his product to a group of potential buyers 
while the appliance distributor is focused on creating 
goodwill and raised public awareness of his business.  
This results in a very similar event be fully deductible 
by one business (the fashion designer) and fully non-
deductible by another (the appliance distributor).

The discussion of whether client business meals should 
be considered entertainment expenses is not new; how-
ever, it has received increased attention after the most 
recent changes under the Act.  Some practitioners are 
using the retention of references to business meals in 
Section 274 to support the position that 50% of business 
meal with clients continue to be deductible.  Despite the 
references to business meals, the long-standing position 
of the IRS and Tax Court have been to require business 
meals with clients to meet one of the business entertain-
ment tests in order to be deductible.  Therefore, unless 
the IRS issues guidance to the contrary, business meals 
with clients likely should be appropriately classified as 
non-deductible entertainment expenses.  

continued, next page
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For many taxpayers, events are planned months in 
advance and client development lunches and dinners 
are a significant portion of their marketing budgets.  
Therefore, being aware of the changes in the entertain-
ment disallowance rules and the potential impact on the 
deductibility of related expenses may impact whether 
they continue to see these activities as prudent expenses 
or if they will choose to reallocate their marketing and 
advertising budgets elsewhere.  These are, of course, 
business decisions that need to be made by your clients, 
but it is our job to make sure they have the necessary 
information to make informed decisions and make 
changes, if necessary.

The loss of the business entertainment tests is sig-
nificant and will impact a substantial percentage of 
businesses across the country, but all entertainment 
expenses are not lost.  Section 274(e) and the exceptions 
to the entertainment disallowance rules were unchanged 
by the Act.  Therefore, when a client is considering a 
large entertainment expense or the purchase of a new 
business asset that may fall within the entertainment 
facility rules, these exceptions should also be reviewed 
and considered as part of the planning process.  

ARE YOU NOT ENTERTAINED? . . .
 from previous page

Cryptocurrency and FIRPTA—
How Can the Buyer Withhold 

and Pay the IRS?
By: Leslie A. Share, Esq. and Shawn P. Wolf, 

Esq., 

Packman Neuwahl & Rosenberg, Miami and 
Boca Raton, Florida

Cryptocurrency, the best-known form of which is 
the famous/infamous (depending upon whom you ask) 
“Bitcoin,” is the current rage among many investors 
through worldwide, non-government controlled buying 
and selling markets. Essentially, cryptocurrency is a 
digital currency stored and transmitted from one party 
to another, with all transactions permanently recorded 
and encrypted through a decentralized shared computer 
network a “blockchain.” Although the values of the dif-
ferent forms of cryptocurrency can wildly fluctuate, this 
has not prevented massive growing worldwide trading 

activity. The Miami Herald recently reported the alleged 
sole use of cryptocurrency for the purchase of U.S. real 
estate without the conversion or transfer of the digital 
currency into cash.1 That acquisition involved a Miami 
condominium which sold for 17.741 Bitcoin, then the 
equivalent of $275,000.

The IRS is aware of issues related to cryptocurrency 
transactions. A 2014 IRS notice2 stated the following po-
sitions regarding how existing general U.S. tax principles 
applied to digitally-traded virtual currency transactions:

For federal tax purposes, virtual currency is treated as 
“property”—not “currency.” In part, this results in related 
transactions not being subject to the special foreign cur-
rency gain or loss characterization rules.3 

For computing gross income, determining tax basis, 
and transaction reporting purposes, taxpayers who re-
ceive virtual currency as payment for goods or services 
must utilize the fair market value of the virtual currency 
in U.S. dollars as of the date of its receipt. For these pur-
poses, if a virtual currency is listed on an exchange and 
the exchange rate is established by market supply and 
demand, the fair market value of the virtual currency is 
determined by converting the virtual currency into U.S. 
dollars (or into another real currency which in turn can 
be converted into U.S. dollars) at the exchange rate, in 
a reasonable manner that is consistently applied.

If the fair market value of property received in ex-
change for virtual currency exceeds the taxpayer’s 
adjusted basis of the virtual currency, the taxpayer has 
taxable gain. In contrast, the taxpayer has a loss if the 
fair market value of the property received is less than 
the adjusted basis of the virtual currency.

For federal tax purposes, virtual currency is treated as 
“property”—not “currency.” In part, this results in related 
transactions not being subject to the special foreign cur-
rency gain or loss characterization rules.  

For computing gross income, determining tax basis, 
and transaction reporting purposes, taxpayers who re-
ceive virtual currency as payment for goods or services 
must utilize the fair market value of the virtual currency 
in U.S. dollars as of the date of its receipt. For these pur-
poses, if a virtual currency is listed on an exchange and 
the exchange rate is established by market supply and 
demand, the fair market value of the virtual currency is 
determined by converting the virtual currency into U.S. 
dollars (or into another real currency which in turn can 
be converted into U.S. dollars) at the exchange rate, in 
a reasonable manner that is consistently applied.

continued, next page
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If the fair market value of property received in ex-
change for virtual currency exceeds the taxpayer’s 
adjusted basis of the virtual currency, the taxpayer has 
taxable gain. In contrast, the taxpayer has a loss if the 
fair market value of the property received is less than the 
adjusted basis of the virtual currency. The character of 
the gain or loss generally depends on whether the virtual 
currency is a capital asset in the hands of the taxpayer.

For those of us who fantasize about bizarre interna-
tional tax and planning issues and who love attempting 
to solve newly minted related conundrums, this news 
naturally leads to questioning what could (and should) 
happen when a foreign individual desires to sell a United 
States real property interest (“USRPI”) and the buyer 
wants to pay using cryptocurrency. Pursuant to the 
Foreign Investment in Real Property Tax Act of 1980 
(“FIRPTA”), the transferee/buyer as the withholding 
agent is generally required to withhold either 10% or 
15% of the purchase price of the property4 and remit that 
sum in cash along with Internal Revenue Service (“IRS”) 
Forms 8288 and 8288-A to the IRS within 20 days of the 
closing date.5 The amount withheld may then be used as 
a credit against the seller’s actual related U.S. income 
tax liability as reported on a federal income tax return. 
If the buyer for any reason fails to withhold and timely 
emit the FIRPTA withholding tax due, the buyer is liable 
for the tax (plus any applicable interest and penalties) 
until such time (if ever) that the seller properly reports 
the sale to the IRS and pays the actual tax due.6

We have encountered a number of FIRPTA-related 
issues over the years associated with a lack of sufficient 
cash at closing to pay real estate broker commissions and 
other expenses, particularly where the property is being 
disposed of at a loss or the mortgage balance exceeds 
the sales price. For example, a foreign corporation sells 
a farm in Ocala for $3 million, but the mortgage is $2.8 
million, and the real estate broker’s commission and 
other closing expenses total $200,000.  The cash amount 
to either be sent to the IRS or to be held in escrow in ac-
cordance with the filing of an IRS Form 8288-B FIRPTA 
withholding certificate application needs to be added to 
the closing pot by one of the interested parties. 

The above-referenced positions taken by the IRS in 
Notice 2014-21 that cryptocurrency is property rather 
than currency and not a mere substitute for U.S. dollars 
could in effect raise complex issues from a practical 
real estate transaction planning standpoint that could 
become more difficult to solve in the FIRPTA withhold-
ing context. The IRS would almost certainly treat the 

transfer of Bitcoin digital currency in this transaction 
similar to any otherwise taxable exchange of one type 
of property for another, with the gain, loss, tax due (if 
any) and FIRPTA withholding amounts being calculated 
accordingly. For example, a buyer and a foreign seller 
agree upon a $2 million purchase price for a Florida 
oceanfront condominium unit solely payable in Bitcoin. 
Presume for this purpose that the seller is a foreign in-
dividual or entity subject to FIRPTA withholding at clos-
ing and that will realize a substantial gain pursuant to 
the transfer. Under these circumstances, the mandated 
FIRPTA withholding amount should generally be 15% 
of $2 million, or $300,000. 

The use of cryptocurrency as the consideration for this 
transaction produces a particularly vexing potential 
problem for the prospective buyer—potentially, no cash 
at all changes hands between the buyer and the seller. 
The buyer could initiate the contractually-agreed Bitcoin 
transfer to the seller (or the closing agent) to pay the 
purchase price and all of the related closing expenses. 
Regardless of the otherwise agreed-upon Bitcoin con-
sideration, the IRS wants its 15% cut paid in “American 
Green” (the kind printed on paper).  In addition, based 
upon the IRS treatment of virtual currency as “property,” 
the buyer also could unknowingly incur taxable gain or 
loss upon the seller’s receipt thereof.

Under the aforementioned FIRPTA rules, the buyer 
has no practical choice but to make certain that sufficient 
cash is available to pay the withholding tax or potentially 
face personal liability for the unpaid amount. Keeping 
this concern in mind, the buyer in this scenario should 
consider including a provision in the real estate contract 
either providing for a cash holdback amount equal to 
the FIRPTA withholding or ensuring that the Bitcoin is 
timely transferred to the closing agent, who would then 
be responsible for converting at least a portion of the 
digital currency sufficient to pay the IRS and any other 
parties who only want cash (probably everyone else ex-
cept perhaps the seller). In addition, the contract should 
account for the possibility that the Bitcoin could fluctu-
ate in value between the respective dates of transfer and 
receipt, noting the IRS position that the seller’s amount 
realized is based upon the latter. Correspondingly, unless 
the contract otherwise artfully deals with the issue, the 
FIRPTA amount of withholding should also be based on 
the Bitcoin value as of the date of receipt, which may 
not coincide with the parties’ related expectations. If 
the withholding agent uses a merchant service such as 
Coinbase or Bitpay, the buyer should be responsible for 
all fees, which could amount to 1% of the amount being 

Cryptocurrency and FIRPTA . . .
 from previous page

continued, next page
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converted to cash, but the fees depend on the merchant 
providing the conversion service.

As a final consideration that could become relevant 
to Florida real estate transactions involving cryptocur-
rency, the IRS Criminal Investigation Division created 
a team of investigators that among other activities 
focuses on international crimes allegedly committed by 
tax evaders who use digital currency and seeks to obtain 
information from associated exchanges, including the 
recent Coinbase litigation.7  The Treasury Department’s 
Financial Crimes Enforcement Network (FinCen) has 
also reviewed the use of virtual currencies as a substitute 
for “real” currency in connection with whether “exchang-
ers” were properly reporting and registering under the 
related federal law requirements.8 In a similar vein, 
as the source of the buyer’s funds used to acquire the 
Bitcoin transferred in a real estate acquisition may not 
have been otherwise vetted, the seller should consider 
performing its own related due diligence to hopefully 
ensure that such amounts are not part of a money laun-
dering scheme.

(Endnotes)
1  “The future of Bitcoin in real estate is now (and here),” Miami 
Herald, January 22, 2018

2  Notice 2014-21, 2014-16 I.R.B. 938 (4/14/14).

3  See IRC §§ 988 and 989.

4  If the condominium unit mentioned in the January 22, 2018 Miami 
Herald was sold by a foreign person, FIRPTA withholding may not 
have applied if the buyer intended to use the unit as a “residence” for 
purposes of Treas. Reg. § 1.1445-2(d)(1) as the amount realized on the 
transaction did not exceed $300,000.

5  See IRC § 1445(a) and Treas. Reg. §§ 1.1445-1(b).

6  See IRC § 1461 and Treas. Reg. §§ 1.1445-1(e).

7  See IRS Cops Scouring Crypto Accounts to Build Tax Evasion 
Cases, Daily Tax Report (BNA) February 9, 2018 and United States 
v. Coinbase, Inc., No. 17-cv-01431-JSC, 2017 BL 426697, 2017 ILRC 
3091 (N.D. Cal. Nov. 28, 2017).

8   See, e.g., Department of the Treasury Financial Crimes Enforce-
ment Network, FIN-2013-G001 Application of 
FinCEN’s Regulations to Persons Administering, Exchanging, or Us-
ing Virtual Currencies (March 18, 2013), found at https://www.fincen.
gov/sites/default/files/shared/FIN-2013-G001.pdf.  
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