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Dick’s presentation should be thought-provoking and 
a call to action for the Section and for  our academic 
partners in the State’s graduate tax programs.  During 
the Executive Council meeting Dick will make a brief 
follow-on presentation.  

A spouse/guest lunch will be held simultaneously with 
the Executive Council meeting.  After the EC meeting 
concludes, you are invited to attend a private docent 
tour of The Salvador Dali Museum, a St. Petersburg 
landmark.  Suggestions for downtown St. Petersburg 
restaurants for you to sample and enjoy over the week-
end will be distributed to the meeting registrants before 
the event. 

Best wishes and safe travels!

William R. Lane, Jr.
Chair, Florida Bar Tax Section 2016-2017

Chair’s Message
By: William R. Lane, Jr.

Chair, Florida Bar Tax Section 2016-2017

Dear Colleagues:  

Fall is in the air!  Well not so 
much as I write this in mid-August, 
but I am hopeful!  I trust the Fall 
Tax Section Bulletin will be help-
ful to you.  We have a number of 
timely and well-written articles 
in the issue, with more on the way 
later this fall.

I also hope that you will find time 
to join the Section’s leadership at the Fall Meeting in 
St.  Petersburg October 13 – 15 to be held at the Vinoy 
Renaissance St. Petersburg Resort & Golf Club.  Please 
watch your mail and email for information about the Fall 
Meeting and its related Advanced Income Tax Planning 
CLE Program on October 14th.  

The Fall Meeting begins with the Directors Committee 
convening on Thursday afternoon. A dinner will follow 
during which the Directors will host the Section’s spon-
sor representatives. Our Section is fortunate to have 
loyal sponsors without whom we could not execute our 
meetings.  Please visit with and thank our Platinum 
Sponsor, MPI, and our Silver Sponsors, BVA, Bernstein, 
Coral Gables Trust, MRW, Jones Lowry, Kaufman Ros-
sin, and Wilmington Trust.

Friday, October 14th promises an outstanding Ad-
vanced Level CLE program that will review income tax 
planning for family businesses and their constituents.  
The faculty includes 4 former Chairs of the Tax Section.  
Breakfast, lunch and attendance at the Chair’s Welcome 
Reception will be provided to the attendees of the pro-
gram, and for those who cannot attend in person the 
program will be offered through a simultaneous webcast.  
The Chair’s Reception will follow the conclusion of the 
CLE program. 

The business meetings on Saturday, October 15, will 
feature a presentation by former Tax Section Chair 
Richard O. “Dick” Jacobs during the State Tax Divi-
sion meeting starting at 11 am.  Dick has always been 
a leader of the profession given his ability to “see over 
the horizon”.  His presentation will focus on the need 
to begin to study potential adjustments to the State of 
Florida’s tax structure to accommodate the effects of sea 
level rise and its impact upon loss of oceanfront property.  

http://floridataxlawyers.org/wp-content/uploads/2016/01/2016-Fall-Meeting-Brochure-FINAL-8-18-16.pdf
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It is true that the Chair-Elect’s job is a busy one.  It started even before I became Chair Elect, as 
I planned our annual Ullman Tax Year in Review program for Bill Lane’s Organizational Meeting.  
But we are just getting started.

We have seen an unusual number of significant proposed regulations come out of the Treasury 
Department, and the Tax Section is providing comments to many of them.  Please don’t hesitate 
to volunteer, when you see proposed regulations or advanced notices of proposed rulemaking that 
you find an interest in.

Plans are well under way for the 2017-2018 year.  We will be returning to the Omni Amelia Island 
Plantation over the 4th of July holiday weekend.  While we will keep the party going from June 30th through the 4th 
of July fireworks, we are holding the meeting and the Ullman Tax Year in Review during the weekend, for those who 
need to work on the 3rd.  Our room block is open now, so make your reservations now.  We don’t have contracts signed 
yet for the Fall and Annual meetings, but “Save the Date” for October 12th through October 14th in Miami, and April 
19th through 22nd in my hometown, Sarasota.  The Tax Section hasn’t had a meeting in Sarasota for … I don’t think 
anyone remembers every having a meeting in Sarasota, but you will remember this one.

The Tax Section does a lot of things great – great live CLE programs, timely telephone CLE, New Tax Lawyer 
lunches, Tax Court Calendar Call (and pre-calendar call) programs, comments projects, amicus briefs, Florida Bar 
Journal articles, and more.  We are always looking to expand our activities and member involvement.  If you have 
ideas for projects of any kind, please call me, or talk to me at an upcoming meeting. 

Message from the Chair-Elect 
By: Joseph Barry Schimmel, Esq.

Chair-Elect, Florida Bar Tax Section 2016-2017

Special Thanks to the Tax Section Sponsors
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Understanding the Common Reporting Standard and 
Its Impact on the U.S.

By: Scott Snyder, Esq.
Chepenik Trushin LLP

North Miami, FL

What is the Common Reporting Standard?
In 2014, the Organisation for Economic Co-operation 

and Development (OECD) created the Common Reporting 
Standard (CRS).  The CRS—comparable to a global ver-
sion of the Foreign Account Tax Compliance Act (FATCA), 
except the CRS does not have a de minimis exclusion for 
pre-existing accounts held by individuals—is intended 
to facilitate the automatic exchange of financial account 
information between participating jurisdictions. 

Although the U.S. is a member of the OECD, it has nei-
ther signed, nor committed to signing the CRS.  Rather, 
the U.S. intends to undertake automatic information 
exchanges under FATCA, thereby achieving equivalent 
levels of reciprocal exchanges with partner jurisdictions. 

The CRS defines “financial institutions” broadly to 
include custodial institutions, banks and depository 
institutions, specified insurance companies, and invest-
ment entities.  Financial institutions that are subject to 
the CRS will have diligence and reporting requirements, 
which include: (i) the identity/residence of account holders 
(including certain entities and their controlling persons); 
(ii) the account number; and (iii) account balances/values; 
(iv) income/sales; and (v) redemption proceeds.  Trusts 
are often considered financial institutions if the trust’s 
investments are managed by a corporate trustee with 
discretionary investment authority.  In a tiered entity 
structure, the financial institution at the top is typically 
required to do all of the reporting. 

CRS and FATCA Differences
The CRS, modeled after FATCA’s Model 1 Intergov-

ernmental Agreement (Model 1 IGA), differs in several 
key ways, including remediation, specific onboarding, 
and reporting enhancements and processes.  The CRS 
is broader than FATCA because it seeks to identify tax 
residents in any of the 100-plus jurisdictions participating 
in the CRS.  Also, more accounts will be covered under 
the CRS because the categories of entities that have to 
provide information on controlling persons are broader.  

Unlike FATCA, the CRS will not impose a withholding 
requirement.  Instead, the CRS requires each jurisdiction 
to establish an audit and penalty regime to deal with 
non-compliance. 

CRS and the U.S.
 An influx of foreign investment in the U.S., particularly 

through South Dakota and Wyoming trusts, appears to 

have resulted from the U.S. declining to participate in the 
CRS.  However, for the purposes of the CRS’s look-through 
provisions, if one or more trustees of a U.S. trust are tax 
residents in a participating jurisdiction, the requirements 
of the CRS will be applicable to the U.S. trust.  Therefore, 
U.S. planners should still be cognizant of the CRS and its 
requirements.

Scott Snyder, J.D., LL.M. is an associate at Chepenik 
Trushin LLP.  Mr. Snyder represents individuals, families 
and businesses in a general transactional law practice, 
with concentration in estate planning, international tax 
planning for foreign persons buying U.S. real estate, pre-
immigration planning,  charitable planned giving, and 
corporate and partnership law.  

Strategies 
from Numbers

•	 White	Collar	Crime	
	Litigation	Support	

•	 Criminal	and	Civil	Tax	
Controversies	

•	 Voluntary	Disclosure	

•	 Forensic	Accounting	

•	 Fraud	Investigations	

•	 Anti-Money		
Laundering/Bank		
Secrecy	Act	

•	 Asset	Tracing	and		
Forfeitures	

•	 Due	Diligence	

•	 Law	Enforcement	
Training	and	Review

320	Davie	Boulevard
Ft.	Lauderdale,	FL	33315
(954)	523-8001

www.themrwgroup.com
Hablamos	Español

A	valuable	
and	trusted	
resource	for	
law	firms,	
government	
agencies,	
and	law	
enforcement

Ronald E. Wise, EA 
Luis O. Rivera, CPA
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continued, next page

 Much has been written recently regarding a “revival” 
of federal Due Process nexus standards that were long 
thought to provide taxpayers with little meaningful pro-
tection from state taxation.  State corporate income tax 
cases decided in 2012 in West Virginia and Oklahoma 
have sparked renewed consideration of these Due Pro-
cess principles.  

This two-part article explores the additional support 
that a separate branch of Due Process requirements, 
involving personal jurisdiction over non-resident de-
fendants in non-tax cases, may lend to that analysis.  
Because these personal jurisdiction standards share the 
same Due Process roots as nexus for state tax purposes, 
they provide an additional body of law defining the scope 
of Due Process protection that may be applied in state 
tax cases.  Part 1 of this article reviews the modern de-
velopment of these Due Process principles, and examines 
the first of two recent Florida personal jurisdiction cases 
illustrating how these decisions may affect the state tax 
nexus analysis.  Part 2 of the article will examine the 
second Florida personal jurisdiction decision.

 First, a word about personal – or “long-arm” jurisdic-
tion.  The Due Process Clause of the Fourteenth Amend-
ment expressly limits state power across a broad spec-
trum of potential government actions with the statement 
that no state shall “deprive any person of life, liberty, or 
property, without due process of law.“   Unlike the Com-
merce Clause, under which Congress has plenary power 
to enact laws that regulate and authorize burdens upon 
commerce, the scope of Due Process protection is solely 
determined by the courts.  The right to ‘due process of 
law’ is ubiquitous in American jurisprudence. Courts 
have determined that the Due Process Clause limits 
state power in various forms and in a variety of contexts.  

One of these contexts is the principle that a non-
resident defendant cannot be forced to defend a lawsuit 
in state court unless there exists a connection between 
the defendant and the state.  This personal jurisdiction 
requirement is often expressed as “minimum contacts” 
with the state “such that the maintenance of the suit 
does not offend traditional notions of fair play and 
substantial justice.”  The parallel between the required 
connection for exercising personal jurisdiction and the 
assertion of state taxing power is readily apparent.  

 On the strength of two recent U.S. Supreme Court 
personal jurisdiction decisions in favor of foreign defen-

Due Process Nexus Arguments Supported by Recent 
Florida Personal Jurisdiction Cases (Part 1)

By: Mark E. Holcomb
Madsen Goldman & Holcomb, LLP

Tallahassee, FL 

dants, several commentators have noted the potential 
link between these decisions and limitations on state 
taxing jurisdiction.  Indeed, considering the U.S Supreme 
Court’s reliance on personal jurisdiction principles in its 
landmark 1992 state tax nexus decision, the interplay 
between these two branches of Due Process jurispru-
dence is quite strong.   

In Quill Corp. v. North Dakota, the U.S. Supreme Court 
looked to evolving personal jurisdiction standards as the 
foundation for shaping modern Due Process protections 
from assertions of state taxing jurisdiction.   The Court 
overruled prior decisions (including National Bellas 
Hess, Inc. v. Department of Revenue) to the extent that 
they “indicated that the Due Process Clause requires 
physical presence in a State for the imposition of duty 
to collect a use tax.”  The Court overruled these cases “as 
superseded by developments in the law of due process.”  
But those developments did not arise in the context of 
state tax nexus. Instead, they arose in the context of 
personal jurisdiction.

The Court began its Due Process analysis by noting 
that “[o]ur due process jurisprudence has evolved sub-
stantially in the 25 years since Bellas Hess, particularly 
in the area of judicial jurisdiction.”  Those developments 
came in a line of personal jurisdiction cases spanning 
some forty years, beginning with International Shoe Co. 
v. Washington and culminating with Burger King Corp. 
v. Rudzewicz.  Through that line of cases, the Court 
observed:

[W]e have abandoned more formalistic tests that focused 
on a defendant’s ‘presence’ within a State in favor of a 
more flexible inquiry into whether a defendant’s contacts 
with the forum made it reasonable, in the context of our 
federal system of Government, to require it to defend the 
suit in that State.
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Given its earlier decision extending this flexible ap-
proach to cases involving jurisdiction over property, the 
Court aligned all of its Due Process analysis with the 
sweeping conclusion that “all assertions of state-court ju-
risdiction must be evaluated according to the standards 
set forth in International Shoe and its progeny.”   The 
Court summarized these jurisdictional principles as fol-
lows:  “if a foreign corporation purposefully avails itself of 
the benefits of an economic market in the forum State, it 
may subject itself to the State’s in personam jurisdiction 
even if it has no physical presence in the State.”      

The Court then applied these principles to the use 
tax case before it, stating that “[c]omparable reasoning” 
emanating from these personal jurisdiction principles 
justified imposing a use tax collection duty on a mail or-
der company that engaged in continuous and widespread 
solicitation of business within a state.   The rationale 
of the personal jurisdiction cases was equally apropos 
to the use tax collection responsibility of a mail order 
seller:  “Such a corporation clearly has “fair warning 
that [its] activity may subject [it] to the jurisdiction of 
a foreign sovereign.”  

So, what to make of this confluence between personal 
jurisdiction and tax nexus Due Process principles?  
Personal jurisdiction case law certainly is “fair game” 
as precedent in arguing state tax nexus issues.  Expand-
ing one’s focus to include personal jurisdiction cases 
when evaluating tax nexus issues opens up another 
avenue of potentially persuasive authority.  No longer 
constrained by the relatively few and mostly unfavorable 
Due Process tax nexus decisions, ConAgra and Scioto 
notwithstanding, taxpayers may find the many personal 
jurisdiction cases decided by state courts around the 
country helpful in supporting their arguments. 

A recent Florida appellate court decision provides 
an example.  In Universal Music Venezuela, S.A. v. 
Montaner, a recording artist sued a Venezuelan record 
company in Florida state court on a series of contracts 
between them.  The recording artist sought to assert 
long-arm jurisdiction over the record company under 
Florida law.  The record company did no business in 
Florida and had no agents or employees in the state. 
The contracts in question were executed in Venezuela, 
provided for distribution of the artist’s recordings in 
Venezuela, required payments due to the recording artist 
to be made in Venezuela with Venezuelan currency, and 
were governed by Venezuelan law. 

The recording artist argued that personal jurisdic-
tion over the Venezuelan record company was proper in 
Florida state court because of the activities of a separate, 
affiliated company, Universal Music Latino (“UML”).  

The latter had a contract with the Venezuelan record 
company under which UML  distributed its products 
in Florida.  

The appellate court disagreed and held that assert-
ing personal jurisdiction over the Venezuelan record 
company was not permitted under the Due Process 
Clause, where the record company had no contact with 
the state and there was no evidence that the record 
company controlled or directed the operations of UML.  
Harkening back to International Shoe and its progeny, 
the appellate court held that “there was no showing of 
any, let alone the minimum contacts between Florida 
and the [Venezuelan record company]” or “that it pur-
posefully availed itself of the benefits and protections 
of Florida law so as to satisfy the requirements of due 
process.”  In reaching that conclusion, the court cited, 
among other cases, the recent U.S. Supreme Court deci-
sions in Goodyear and McIntyre.        

The decision in Universal Music hinges on these 
essential facts: (i) the foreign record company and its 
contracts with the recording artist had no connection 
with Florida; and (ii) the record company did not control 
or direct the operations of its in-state affiliate, which 
distributed the recordings in the state.  The fact that 
there was common ownership and a contractual rela-
tionship between the foreign record company and its 
in-state affiliate, through which the affiliate distributed 
the foreign record company’s recordings in the state, did 
not support a conclusion that the foreign record company 
“purposefully availed itself” of the benefits and protec-
tions of Florida law.

The Florida court’s analysis in Universal Music may 
assist taxpayers that assert a lack of Due Process nexus 
in state corporate income tax cases.  Consider these 
analogous circumstances:  an out-of-state corporation 
develops copyrighted software (Developer) and licenses 
the use of its software to an affiliate that incorporates the 
software into products in another state (Producer). The 
Producer then ships those products into the taxing state.  
Absent evidence that Developer has otherwise “purpose-
fully availed itself” of the benefits and protections of 
transacting business in the taxing state, Developer lacks 
Due Process nexus despite the fact that its copyrighted 
software is incorporated into products marketed and 
sold by Producer in the state.  Not coincidentally, a fair 
reading of recent Due Process cases – whether state tax 
nexus decisions such as ConAgra and Scioto or personal 
jurisdiction cases such as Goodyear and McIntyre – sup-
port this conclusion.              

In Part 2 of this series, we will consider the second re-
cent Florida case that impacts the Due Process analysis: 
Intego Software, LLC v. Concept Development, Inc., __ So. 
3d __, 2016 WL 3974994 (Fla. 1st DCA 2016). 

DUE PROCESS NEXUS . . .
 from previous page

continued, next page
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Florida’s Water Crises: Can 
We Afford the Solutions?

(Part I)
By: Dana M. Apfelbaum, Brad Gould, 

and Michael D. Minton

Dean, Mead, Minton & Zwemer

Fort Pierce, Florida

 Currently, our water management system is designed 
as a drainage system with few management options, re-
sulting in the discharge of tremendous amounts of fresh 
water to our coastal estuarine environments in unnatural 
slugs of water, rather than the more natural flow by which 
less fresh water finds its way to the coastal estuarine 
environments.  With the headlines announcing like Paul 
Revere the march of, not the redcoats, but of blue/green 
algae to cause devastation on the waterways, there is a 
renewed focus on water projects and steps that can be 
taken locally to attenuate these discharges.  

Once a project and its funding are identified, the tax-
payer (landowner) must assess the tax consequences 
upon receipt of payments for costs of engineering, permit-
ting, structural improvements, and operational costs of 
implementation.  Generally, such payments are included 
in gross income, whether received in cash or in kind, un-
less an exception applies.  This is the first in a series 
of articles addressing potential exceptions to the general 
rule that may apply for these types of projects.

For corporations only, § 118(a) exempts certain “contri-
butions to the capital” from gross income.  This law, first 
enacted in 1954 to codify existing case law, provides that 
certain contributions to the capital of corporations were 

not taxable income “where a contribution is made to a cor-
poration by a governmental unit, chamber of commerce, 
or other association of individuals having no proprietary 
interest in the corporation.”  The Regulations distinguish 
between (1) contributions “by a governmental unit or by 
a civic group for the purpose of inducing the corporation 
to locate its business in a particular community or for the 
purpose of enabling the corporation to expand its operat-
ing facilities,” which are excludable, and (2) “consideration 
for goods or services rendered, or to subsidies paid for 
the purpose to induce a corporation to limit production,” 
which are not excludable.   

 
In United States v. Chicago, Burlington & Quincy R.R. v. 

Commissioner, the Supreme Court set forth the following 
five characteristics of a nonshareholder contribution to 
capital: (1) the contribution must become a permanent 
part of working capital; (2) the contribution must not be 
compensation for specific quantifiable services; (3) the 
contribution must be bargained for; (4) the contribution 
must foreseeably benefit the corporation in an amount 
commensurate with its value; and (5) the contribution 
must ordinarily be employed to generate additional 
income. 

In Revenue Ruling 93-16, a privately owned public-use 
airport received a Federal Aviation Administration (FAA) 
grant under its Airport Improvement Program (AIP) to 
improve the airport.  A recipient of an AIP grant must 
provide free landing rights to government aircraft under 
certain circumstances, which, in practice, were rarely 
requested.  Thus, any benefit to the government is inci-
dental in the context of the overall public purpose of the 
AIP.  Accordingly, the motivation was for public benefit 
and the five characteristic test described above was met 
making the funds received nonshareholder contributions 
to capital under § 118(a).

Section 118(a) is one method a corporate recipient of funds 
for a water project may consider to exclude the payments 
received from recognition.  The next in our series of arti-
cles will address exceptions from income recognition that 
may be applicable to all taxpayers, not just corporations. 

About the authors:  The authors practice in Dean 
Mead’s Fort Pierce office located in St. Lucie County, 
Florida, and advise clients on tax, estate planning, gen-
eral business, agribusiness, and water law issues. 

Mark E. Holcomb of Madsen Goldman & Holcomb, LLP 
in Tallahassee, Florida, has practiced state and local tax 
law for over 30 years.  He is a past Chair of the Florida 
Bar Tax Section and past recipient of the Gerald T. Hart 
Outstanding Tax Attorney of the Year award (2014-15).
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language will only be enforceable amongst the parties to 
the O/PA; the IRS is not bound by that language, and the 
failure of the PR to perform in accordance with the O/PA 
does not change the audit result.

Therefore, partners should address in their O/PA several 
threshold issues about the PR:
• Who should be entrusted with making the very impor-

tant decisions permitted or required by the BBAR that 
will be binding upon the partnership and partners for 
tax reporting and audit purposes?  This will include 
the very critical “elect-out” and “push-out” elections 
discussed below.

• As a practical matter this important decision will 
depend in large part on who you represent.  If you are 
representing management or a majority owner, then it 
is likely that you and your client will push for the PR 
to be a key manager or owner or at least to control the 
process for how the PR will be selected.  If you represent 
a minority owner, then you and your client will probably 
want to actively participate in this decision, or at least 
want the O/PA to contain specific standards about how 
this appointment is made, as well as standards or other 
parameters about how the PR will exercise its authority 
under the BBAR.

• If the PR is not designated solely on the basis of its 
status in the O/PA (e.g., it does not say something like 
“ . . . the manager shall also act as the company’s PR . . 
.”), then the O/PA should specifically cover the selection, 
removal and replacement of the PR.

• The O/PA should address the scope of the PR’s author-
ity.   Should the PR be obligated to take “marching 
orders” (with respect to exercising its default statutory 
authority) from management alone, certain designated 
partners or by some other decision-making process in 
the O/PA?

• What other obligations should apply to the PR?  In 
many cases the partners will reasonably expect (at a 
minimum) the same rights they would have with re-
spect to a TMP, including notices of key developments 
during the audit, prior approval of significant events, 

continued, next page

 Since the enactment of the unified audit procedures 
under TEFRA in 1982, we have all gotten comfortable 
with how to draft partnership and operating agreements 
by incorporating customary provisions to address those 
audit requirements into these agreements. Our world has 
now been turned upside down, as Congress enacted the 
Bipartisan Budget Act (“the BBA”) on November 2, 2015, 
which will flip these audit rules on their head.   Section 
1101 of the BBA completely eliminates the TEFRA audit 
requirements (former IRC §§6221 through 6234, and the 
former electing large partnership provisions), and re-
places them with a brand new scheme for the conduct of 
partnership audits (new IRC §§6221 through 6241).  With 
limited exceptions, these new audit rules will be effective 
for partnership taxable years starting after December 31, 
2017.

 BBA §1101 grants regulation writing authority to Trea-
sury and the IRS in many areas, but it is anticipated that 
such regulations will not be issued in proposed form until 
after this article is published.  Therefore, this article ad-
dresses the new audit rules based only on how the statute 
is written, including certain commentary provided to the 
IRS in response to Notice 2016-23 (March 4, 2016).  We 
have provided some practice points for your consideration, 
focusing on decisions that should be made as soon as pos-
sible by you and your clients to address the  BBA rules 
(“BBAR”), as well as suggested changes to operating and 
partnership agreements (“O/PA”) (references in this article 
to a “partnership” and “partners” includes LLCs taxed as 
partnerships and their members unless otherwise noted).
Partnership Representative

One of the obvious differences between TEFRA and 
the BBAR is the elimination of the Tax Matters Partner 
(“TMP”) and its replacement with the Partnership Rep-
resentative (“PR”).  The BBAR requires a partnership 
to designate a person with a “substantial presence in 
the United States” as the PR, having sole authority to 
act on behalf of the partnership under the BBAR audit 
procedures. Unlike a TMP, the PR does not have to be a 
partner. If the partnership does not designate a partner-
ship representative, the IRS has authority to do so. 

Under the BBAR, the PR will have substantially more 
authority than a TMP.  Most concerning, the IRS will no 
longer have any obligation to notify anyone other than 
the PR as to the start of an audit proceeding, proposed 
adjustments, and final adjustments. Language can be 
put into the O/PA that requires the PR to provide such 
notice to all, or a certain subset, of the partners, but such 

A New World for Partnership Audits: Nuts and Bolts
Until Regulations are Issued

By: Mitchell I. Horowitz, Buchanan, Ingersoll & Rooney PC, Tampa, FL &
Gregory M. Marks, Shumaker, Loop & Kendrick LLP, Sarasota, FL
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such as extending the statute of limitations, settling 
the final audit, filing a petition for readjustment and 
other material matters.

• What specific rights should other partners have with 
respect to a PR’s exercise of its authority in the course 
of an audit, e.g., notifications to other partners, blocking 
rights (concerning audit resolution or other agreements 
with the IRS), or other decisions that could adversely 
impact a partner)?

• What standards of performance duties should apply to 
the PR?  If the PR is also a manager or general partner 
(or member in member-managed LLC), should  normal 
or statutory duties apply while acting in PR capacity, 
or should the O/PA contain more specialized or “cus-
tomized” obligations?  What kind of exculpatory or 
indemnity provisions should apply to its decisions and 
actions affecting the partners?

Election into BBAR Before Effective Date
An interesting twist provided by the BBA is to allow 

partnerships to currently elect into its new audit regime, 
rather than wait for the effective date in 2018.   Just as 
this article was going to press the IRS released Temporary 
Regulations providing additional guidance regarding an 
election to apply the new rules for tax years beginning 
before January 1, 2018. It may be advantageous for some 
partnerships and partners and the election should be 
considered, particularly if the partnership has already 
received an audit notice, in which case there is a 30-day 
deadline for making the election. A detailed explanation 
of the early election considerations is beyond the scope 
of this article and readers are encouraged to review the 
proposed regulations just released for more on the subject.
Electing Out of BBAR

 The BBA permits partnerships with 100 or fewer part-
ners to elect out of the BBAR.  To make this elect-out option 
(“EOO”), a partnership must consist solely of partners 
who are individuals, the estates of deceased partners, “C” 
corporations, a foreign corporation that would be treated 
as a “C” corporation under U.S. tax classification rules, 
and “S” corporations.  The BBA authorizes Treasury to 
promulgate regulations to expand the list of eligible part-
ners in accordance to rules similar to those applicable to 
“S” corporations.  So, excluded from eligible partnerships 
are those which have as partners the following entities:  
another partnership, limited liability companies; grantor 
trusts, complex trusts, tax exempt entities and disregarded 
entities.

 If an “S” corporation is a partner, then the BBA autho-
rizes a look thru to the “S” corporation’s shareholders to 
determine whether the 100 or fewer partners test is met.  
It is not clear whether the “S” corporation itself is counted 

as a partner in determining the 100 or fewer test.  It is also 
unclear whether spouses owning “S” corporation stock as 
tenants by the entireties or as community property will be 
counted as one or two partners. Another issue is whether 
an interest transferred during the year will be considered 
as having one, two or multiple owners.  These issues need 
to be clarified in the regulations to be issued by Treasury.

 The EOO is an annual election, to be exercised on the 
tax return for the partnership each year. Assuming that 
the election is made, then any IRS audit will follow the 
normal deficiency procedures and not the BBAR.  The BBA 
does not provide a specific audit and assessment procedure 
to replace the TEFRA rules when a partnership makes the 
EOO, but the IRS will likely follow the current procedures 
for the audit of “S” corporations; that is, the  IRS will audit 
the partnership, get control of the partners’ returns for 
the year(s) under audit, and then flow the results to each 
partner under the deficiency procedures.

 The EOO raises several issues that should be addressed 
in the O/PA:
• Determining whether to exercise the EOO, and whether 

the partnership has eligible partners for that pur-
pose. 

• Requiring current and former partners to provide the 
partnership and PR the information needed under the 
BBAR to make the election (as well as the push-out 
election discussed below), and requiring partners to 
file, or prohibit them from filing, amended returns (e.g., 
under IRC §6225)? 

• What O/PA provisions may be appropriate for preserv-
ing a partnership’s eligibility to make the EOO, includ-
ing binding “eligible owner” transferees and restricting 
transfers to “ineligible” persons? 

• If the EOO will be exercised, what language might the 
O/PA contain to mandate (or facilitate by specified ap-
proval of partners) annual exercise of the EOO?

• Who should be entrusted to make the EOO – a general 
partner, manager, a majority in interest, unanimous 
approval of owners?

• What are the actual mechanics of making a timely EOO 
election – will it be a default or “evergreen” provision 
in the O/PA, subject to review by the partners from 
time to time, or will the authorized person(s) have to 
affirmatively make the decision annually?

• How will the partnership or partners enforce the 
partnership’s obligation to exercise the EOO if the re-
sponsible person fails to do so on the timely filed Form 
1065?

• If the EOO becomes unavailable for any reason (e.g., 
an interest is acquired by an ineligible partner), what 
“back-up” or other planning considerations (discussed 
below) should be addressed in the O/PA?   

A NEW WORLD FOR PARTNERSHIP . . .
 from previous page
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Responsibility for Partnership Level Adjustments
 As a preliminary matter, the BBA uses two terms to 

differentiate the tax year return being audited (“reviewed 
year”) from the year in which those adjustments become 
final, either through agreement with the partnership, or at 
the conclusion of all appeal or judicial process (“adjustment 
year”).   The centerpiece of the BBAR is that the partner-
ship is primarily liable for the “imputed underpayment” 
resulting from the adjustment of “partnership items” made 
in the adjustment year, irrespective of the reviewed year 
to which the adjustment relates.  Partnership items are 
defined more restrictively in the BBA than they are in 
TEFRA, and are limited to items of “income, gain, loss, 
deduction and credit.”  The concept of “affected items” 
under TEFRA is also eliminated by the BBA.  The imputed 
underpayment is to be taxed at the highest rate of income 
tax then applicable to individuals or “C” corporations. 

Although the partnership has the primary liability 
for the imputed underpayment, there are two methods 
by which this liability can be reduced or eliminated at 
the partnership level.  The first method is to attempt to 
modify the imputed underpayment under IRC §6225(c).  
There are three alternatives means by which to modify 
the imputed underpayment:  (a) have the reviewed year 
partners file amended returns and pay the resulting tax, 
interest and applicable penalties; (b) demonstrate to the 
IRS’s satisfaction that some of the adjustments are allo-
cable to tax exempt partners; and (c) demonstrate to the 
IRS’s satisfaction that some of the partners are subject to 
a lower rate of tax, or that some of the adjustments (i.e., 
capital gains and dividends allocable to partners who are 
individuals) are subject to a lower rate of tax.

The procedures for seeking a modification are as follows.  
Once the IRS issues the notice of proposed partnership 
adjustment, the partnership will have a 270-day period in 
which to submit evidence to the IRS regarding any or all 
of the means of modification.  This 270-day period can be 
extended with the consent of the IRS.  If the partnership 
does not submit a request for modification, then the IRS 
has 60 days in which to issue the notice of final partner-
ship adjustment.

Assuming the partnership does submit a request for 
modification, the IRS will then have 270 days in which to 
consider the request.  It is wholly within the IRS’s sole and 
absolute discretion whether to accept all, some, or none of 
the requested modifications.  If the IRS does not accept all 
of the requested modifications, then the IRS must issue 
the notice of final partnership adjustment by the end of 
the 270-day period.

The partnership’s payment of taxes ostensibly “on behalf 
of” the partners raises several important drafting issues 
for the O/PA, including:

• Making clear in the O/PA that partnership level as-
sessments must be allocated among the reviewed year 
partners in same manner that adjusted partnership items 
were allocated among them. Adjustment year ownership or 
allocation percentages will often be very different from the 
apportionments that occurred in the reviewed year (e.g., 
consider target allocation approach or special allocations 
that do not always follow the partners’ stated profit or 
capital interest percentages).  Should special “make-up” 
or “charge-back” allocations be considered to set-off un-
anticipated tax consequences resulting from the fact that 
the partnership’s tax payment in the adjustment year will 
not take into account certain tax factors (e.g., the effect 
of capital gain treatment not being available to certain 
partners in the adjustment year or the manner in which 
the passive activity loss rules might apply differently than 
in the reviewed year)?
• Considering an indemnity by each partner (in favor of 
the partnership and any “over-paying” partners) whenever 
the partnership becomes obligated for any audit adjust-
ment, coupled with withholding and claw-back rights 
that may be enforced by either or both the partnership 
and other partners.   In many cases, this indemnity can 
be an extension of the typical withholding and indemnity 
provisions governing foreign partners.  The partnership 
would have the right to withhold each partner’s share of 
the tax payment from any distributions otherwise payable 
to the partner, which should be coupled with a separately 
enforceable  indemnity against the partner if distributions 
are not likely to be timely made to that partner or its suc-
cessor in interest.
• Assuring that indemnities may be enforced by the part-
nership and other partners against a dissociated partner 
who was a partner during the reviewed year (including 
personal representatives and other successors in interest).
• Apportioning the indemnity obligation when a partner-
ship interest is sold or otherwise transferred (assuring 
that the seller or assignor remains liable or permitting 
the transferee to assume that liability – or requiring both 
to be jointly and severally liable).  Similarly, new partners 
acquiring interests directly from the partnership should 
consider asking for representations and indemnities re-
garding tax liabilities arising before their admission to 
the partnership. 

continued, next page

A NEW WORLD FOR PARTNERSHIP . . .
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• This  “overhang” of prior years’ tax liabilities will be 
relevant in many other transactions involving partner-
ships and their owners, including sales of some or all 
of the interests under purchase and sale agreements, 
merger and other reorganization transactions, redemp-
tions and other dissociations, offerings of partnership 
securities (subscriptions and disclosure documents).  
It will also be a new kind of creditor claim to be dealt 
with upon the dissolution of a partnership.

• Having each partner appoint the general partner or 
manager or other designee under a POA to carry-out 
its indemnity obligations, or even carrying-out the part-
ner’s payment obligation if the partnership makes the 
push-out option (see below) by applying that partner’s 
distributions to the liability.

• Establishing partnership reserves pending audits to 
fund the partnership’s claw-back right should a partner 
default in paying its share of an adjustment.

• How should indemnity payments be treated for pur-
poses of capital account maintenance?  Hopefully this will 
be clarified when the IRS releases additional  guidance.  The 
BBAR make clear that the partnership’s assessment payments 
are not deductible and that basis reductions have to be made by 
the partner to its (outside) basis in the partnership interest and 
by the partnership to its (inside) basis in its assets in order to 
reconcile that outside basis adjustment.    However, the other 
accounting relative to the payment of the partners’ 
imputed tax liabilities is uncertain at this time, includ-
ing whether (and the extent to which), these payments 
should be allocated to the partners as a charge against 
their capital accounts.  Such allocations would not be 
appropriate if the partners’ indemnity payments to the 
partnership are not credited as capital contributions, 
but if such allocations are mandated, then adjustments 
will need to be made (e.g., by treating the cash paid by 
partners to fund the partnership’s payment as capital 
contributions) to cause that accounting to work and 
to reconcile the partners’ capital accounts with their 
economic deal.

Push Out Election
 The second method by which the partnership can elimi-

nate the imputed underpayment is the so-called “push out 
election” (“POE”) under IRC §6226.  Under the POE, the 
partnership shifts or “pushes” the obligation to pay the 
imputed underpayment to the reviewed year partners, 
who must include their allocable share of the adjustments 
in their income tax returns to be filed for the adjustment 
year.  It is critical to note that the reviewed year partners 
have NO right to challenge the adjustments, which has 
to occur at the partnership level.

 The timing for making the POE is curious.  Once the 
IRS issues the notice of final partnership adjustment, the 

partnership has 45 days from the date of that notice to 
make the election, by submitting a statement to the IRS 
(as to be described in regulations to be issued) and to the 
reviewed year partners.  This 45-day period cannot be 
extended.  However, since this 45-day period starts with 
issuance of the notice of final partnership adjustment, 
the partnership still has 90 days to file a court challenge, 
whether in the U.S. Tax Court, U.S. Court of Federal 
Claims, or local U.S. district court.  Accordingly, a part-
nership will have to make the POE before it necessarily 
decides whether to challenge the proposed adjustments.  
The BBA does contemplate that the IRS can consent to 
revocation of the POE at the conclusion of any court pro-
ceeding.

Given the short time frame in which to make the POE, 
determining whether the POE is available and whether 
it is a better alternative will be difficult.  Some drafting 
considerations include the following:
• The threshold authority issues mentioned above, such 

as whether and how an EOO will be exercised, equally 
apply to the POE.  Who should be entrusted to make 
the POE – a general partner, manager, a majority in 
interest, unanimous approval of owners?

• Should the partnership be mandated to make the 
POE, or should it be left to good faith determination 
of management or the PR after audit adjustments 
are made?  It many cases the partners’ collective tax 
liability (reviewed year versus adjustment year) may 
be significantly different (e.g., based upon the nature of 
the income/ loss adjustments, whip-saw effects among 
partners, and relative differences in their personal tax 
attributes in those two years).  Therefore, in some situ-
ations it would make sense to allow the partnership to 
“fine tune” the situation by not mandating a POE but 
instead using a “wait and see” approach.

• If the POE will be optional with the PR, what standards 
should be specified in the O/PA for this election (e.g., 
adhering to original economic and tax objectives as 
closely as possible, taking into account whip-saw effects, 
overall fairness, ripple effects on other tax factors, such 
as SECA/NII tax, consistency issues in successive years, 
etc.)?

• Having reciprocal partner covenants (with indemnities) 
concerning their filing obligations when a POE is made. 

• Making appropriate disclosures to new partners (and 
transferees) of their POE filing and indemnity obliga-
tions.

• Practical issues regarding the enforcement of former 
partner obligations after their dissociation.

• Complying with third party and certain investors’ 
requirements.  For example, a senior lender or mez-
zanine debt or other venture capital participant will 
likely have a problem with the partnership discharging 

A NEW WORLD FOR PARTNERSHIP . . .
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the partners’ otherwise personal liabilities with project 
cash flow that would have been set aside or distributed 
for them.

Conclusion
 Like the peeling of an onion, each time we look at the 
BBA, more and more questions are raised.  Numerous 
groups have responded to Notice 2016-23 with comments 
on the format and coverage of the proposed regulations, 
including at least one that suggests treating the BBAR 
as akin to FIRPTA withholding.  What is clear is that 
Treasury and the IRS have their job cut out for them in 
addressing the many open issues raised by commentators.  
As practitioners, we have our jobs cut out for us in advis-
ing our partnership clients as to the options available, 
and what may work for one partnership may very well 
not work for the next one.

A NEW WORLD FOR PARTNERSHIP . . .
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The History of the Annual “Sam Ullman Year in Review”
By: Lauren A. Klein  

Gutter Chaves, Josepher, Rubin, Forman, Fleisher, Miller P.A.
Boca Raton, FL

 First, a bit of Florida Bar Tax Section history. Did you 
know how the “Sam Ullman Year in Review” came into 
being? As the story goes according to Richard Josepher, 
Marvin Gutter, while serving as chair of the Tax Section, 
was determined to guarantee that Sam Ullman would 
come and speak at the Section’s annual year in review. 
Marvin, knowing how conscientious and professional Sam 
Ullman is, and never being afraid to take advantage of 
someone for the good of the section (as Rick Josepher tells 
it), figured if he named the event after Sam, Sam would 
have no choice but to attend for years to come. It worked 
like a charm! And that, folks, was the beginning of an event 
that never fails to bring in Florida tax attorneys in droves 
for a few hours of educational and interesting presenta-
tions by their colleagues. While the man of the hour, Mr. 
Ullman, was greatly missed by everyone in attendance 
this year, it is quite certain that Sam Ullman (or Profes-
sor Ullman to me) would have been very pleased with the 
well-attended event on this past July 4th weekend at the 
beautiful Amelia Island. 
 After opening remarks by Bill Lane, the president of the 
Tax Section, and chair-elect, Joe Schimmel, the meeting 
kicked off with “Recent Developments in International 
Inbound and Outbound Taxation” by Cecilia B. Hassan 
of Baker & McKenzie LLP and Christopher R. Callahan 
of Packman, Neuwahl & Rosenberg, P.A. Christopher dis-
cussed the FIRPTA withholding rate increase from 10% to 

15% applicable to USRPI dispositions/distributions after 
February 16, 2016. Cece discussed Topsnik v. Commis-
sioner, 146 T.C. No. 1 (2016), where the taxpayer took the 
position that he was not a U.S. person, and the Tax Court 
held that the taxpayer was not a German resident, but 
rather was a “covered expatriate” subject to the exit tax 
because he was not able to meet his tax filing burden.
 Charlotte A. Erdmann of Erdmann Law, PLLC provided 
everyone with a “Civil Tax Procedure Update,” including 
an update on the amendments to the Tax Court Rules 
of Practice and Procedure  in response to the legislation 
Congress passed at the end of 2015, including the PATH 
Act. Charlotte reviewed a number of amendments under 
this new legislation, including Tax Court Rule 13(e), under 
which a taxpayer cannot bring a Tax Court proceeding 
to determine innocent spouse status to challenge a CDP 
determination if the taxpayer is in a bankruptcy proceed-
ing.

 Steven M. Hogan of Ausley McMullen brought it close 
to home with the “2016 State Tax Update.” Steven began 
his presentation with a discussion of three recent cases 
decided this year, including American Heritage Window 
Fashions, LLC v. D.O.R., __ So. 3d __, 2016 WL 2609522 
(Fla. 2d DCA 2016), where the Second District Court of 
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http://floridabar.org/pri, for educational resources for 
Florida Bar members.

 Patrick J. Duffey of Holland & Knight LLP provided 
an overview of the surprise introduction of the new basis 
consistency in reporting requirements in his presentation 
and article titled  “Highway (Bill) to the Danger Zone: A 
Practitioner’s Guide to the New Basis Rules of Sections 
1014(f) and 6035.” Patrick’s article points out the new 
regulations will significantly complicate the administra-
tion of estates where estate tax returns are required to 
be filed. Patrick discussed some of the key points of the 
proposed regulations issued in March 2016 regarding the 
basis of property acquired from a decedent and which 
aim to ensure that a recipient’s basis in certain property 
is consistent with the value of such property for Federal 
estate tax purposes.

 Erin O’Neal of Akerman LLP presented the “Employee 
Benefits Update - Recent Guidance and Litigation Trends,” 
in which she discussed how employers have been unable 
to comply with the Affordable Care Act reporting require-
ments by the June 30, 2016 deadline so the IRS is allowing 
businesses to file the required information late without 
penalties if they are able to show a good faith effort of 
compliance. Also, the IRS may begin assessing penalties 
as soon as July 2016, which can be quite significant, as 
the penalty is $250 per failure to file.

 Adam J. Smith, Visiting Assistant Professor of Tax at 
the University of Florida Levin College of Law, wrapped 
up the meeting with an ethics update titled “Tax Law 
Confidential: Attorney-Client Privilege in Tax,” starting 
with a discussion on choice of law issues. Adam discussed 
how, for questions of attorney-client confidentiality in a 
state tax issue, state law applies and if it is a federal issue 
then federal common law controls.

 Unfortunately, it was at this point that the 2016 Ullman 
Year in Review wrapped up and the room began to disperse 
in excitement for dinner and some July 4th fireworks. 
While some of you reading this may have already known 
the story about the start of the renowned “Ullman Year 
In Review,” I suspect that everyone hearing for the first 
time the tale of Mr. Gutter’s ingenious plan to get Sam 
Ullman to attend the review will be thinking about it at 
next year’s review. Until next year!

Lauren A. Klein is an associate with Gutter Chaves Jo-
sepher Rubin Forman Fleisher Miller P.A. in Boca Raton, 
Florida.  She concentrates her practice in the areas of 
U.S. federal, state and local and international taxation, 
U.S. and international estate planning, tax controversy, 
and probate and trust administration.
 

Appeals held that a taxpayer cannot “pay” a stale assess-
ment, ask for refund, have the refund denied, and then 
challenge the assessment in a refund denial action after 
the taxpayer was audited, no protest or court challenge 
was filed to challenge the assessment, and the Florida 
Department of Revenue began collection efforts.

 Kelly L. Hellmuth of McGuire Woods LLP gave ev-
eryone the “Current Tax Developments in Tax-Exempt 
Organizations,” which also touched on some of the reforms 
to the Code under the PATH Act, including the new Code 
Section 408 which treats transfers to exempt organiza-
tions as exempt from gift tax for transfers after the date 
of enactment. Kelly also discussed the withdrawal of the 
proposed regulations on the substantiation of charitable 
contributions.

 Stephen J. Putnoki-Higgins of Shutts & Bowen LLP 
reviewed several of the recent estate and gift tax cases in 
his “Estate and Gift Tax Update,” including an overview 
of two cases regarding family limited liability companies. 
One such case was Estate of Purdue v. Commissioner, 
T.C. Memo 2015-249 (Dec. 28, 2015), where the Tax Court 
found in favor of the taxpayer with respect to certain gift 
and estate tax planning issues involving family limited 
liability companies, including the finding that the assets 
in the LLC were not included in the decedent’s estate be-
cause the contribution of stock holdings and an interest in 
a building to the LLC satisfied the bona fide sale for full 
consideration exemption because there were significant 
and legitimate nontax considerations for the transfer.

 After a brief introduction by Joe Schimmel in which Joe 
remarked he would not be introducing Jeffrey A. Neiman 
and Matthew R. Chaves of Marcus Neiman & Rashbaum 
LLP as the sons of preeminent Florida tax attorneys (too 
late!), Jeff and Matt began their presentation on the “State 
of the IRS CI 2015 and Beyond.” Matt and Jeff addressed 
the list of investigative priorities laid out by IRS Criminal 
Investigations, or CI, for 2015, including identity theft 
fraud, international tax fraud, the Organized Crime Drug 
Enforcement Task Force and the Voluntary Disclosure Pro-
gram. Also discussed were some other current hot topics, 
including notices sent out by the IRS to persons who had 
money seized in alleged structuring violations starting 
October 2009 and the now infamous Panama Papers leak. 

 Joseph Barry Schimmel of Cohen, Chase, Hoffman & 
Schimmel, P.A. discussed an important topic for all Florida 
attorneys to be aware of, namely the recent phishing 
emails that have been sent out to Florida bar members 
in recent months. Joe’s presentation highlighted some of 
the key giveaways on determining whether an email is 
legitimately from the Florida Bar, including emails from 
the  “Florida Bar Association,” any misspellings, and fake 
website links. In his conclusion, Joe pointed everyone to 
the Florida Bar Practice Resource Institute’s website, 
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