
 The year started off with 
a bang at Amelia Island. 
We had great continu-
ing education, committee 
meetings, and entertain-
ment. I am very happy to 
announce that we have 
gotten some great new 
(and old) Section leaders 
who are filled with energy 

and desire to do a great job this year for the 
Section. We will be seeing some excellent 
seminars, articles, and legislation this year.
 I am also excited about our sponsors for 
the Section. In addition to a great group 
of folks who have been invaluable to us in 
building our organization, we have three 
new members, whom I hope you all will 
get to meet in the near future. They are 
U.S. Bank (Richard Ganter), Coral Gables 
Trust (John Harris), and Business Transi-
tion Advisors (Steve Perrone). Our sponsors 
have been carefully chosen in that they can 
provide not only a great benefit to our clients 
but to Section Members as well. I have found 
that I have been lucky enough to work on a 
significant number of files with the sponsors, 
including those which they referred to me. 
Make sure that you get to meet them and 
talk to them at every chance you get.
 I particularly want to thank Guy Whites-
man for not only doing a great job in advanc-
ing the goals of the Section and getting our 
budget back in line, but also in guiding me 
through the process so that I can do the best 
job I can as your new Chair. Now he has the 
fun job - Chair of the Sponsors Committee!
 The other meetings for the year are 
scheduled as follows: 
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 The Fall Meeting - October 14-15, 
2011, was held at the Gaylord Palms Re-
sort & Convention Center in Orlando. This 
meeting was held simultaneously with 
our strategic partner, the American As-
sociation of Attorneys-CPAs. Our seminar, 
“Live Long and Prosper, But Just in Case: 
Business Disposition and Succession Tax 
Strategies,” covered business succession 
planning and was jointly produced by the 
two organizations. The Tax Section hosted a 
cocktail party after Friday’s seminar. After 
our last meeting on Saturday, the AAA-CPA 
had a 3-hour seminar followed by a cocktail 
party as well. On Sunday,  we had two great 
speakers in the morning with a brunch.

 Annual Meeting - May 3-5, 2012 will be 
held at the PGA National Resort & Spa in 
Palm Beach Gardens, Florida. We will have 
a repeat of the “American (Transfer Tax) 
Idols” seminar chaired by Lauren Denzel, 
Don Tescher, and David Pratt. We plan to 
have a yacht cruise (tentative). On Saturday 
night, there will be a dinner-dance honoring 
our tax lawyer of the year (to be announced).
 We are planning a strong year. These 
meetings provide networking amongst our 
fellow tax lawyers, many of which turn into 
strong invaluable relationships that will 
benefit your practice in the future. And 
again, our sponsors are there not only to 
provide financing but education and invalu-
able support to our practices.
 I hope you joined us in Orlando. Any 
member whom I have not met, please come 
up and say “hi” at the next meeting. I would 
like to get to meet you as well.n
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Message from the Chair- elect
By Michael A. Lampert, Esquire, Law Office of Michael A. Lampert, P.A., West Palm Beach, FL

 In preparing this message I took a look at some of the 
past Chair and Chair-elect messages. It became clear 
that, as a Section, we have turned out and continue to 
turn out excellent educational programs, seminars, and 
meetings. We submit regulations and other comments, 
prepare legislation, take care of so much of the day-to-
day Tax Section activities, and remain a truly collegial 
group. This could not happen without the amazing par-
ticipation of so many of our Section’s leadership.
 For the fiscal year 2012-13 the following are meeting 
plans so far:

1. Organizational meeting: After a lot of 
research and input, we will once again have our 
organizational meeting at Amelia Island Planta-
tion. With July 4th being a Wednesday in 2012, the 
Section meeting will be July 5th - 8th with a special 
July 4th evening dessert and fireworks reception 
just for our group.

2. Fall Meeting: October 11-13, 2012 to October 
13, 2012, at the Hyatt Regency Orlando Interna-
tional Airport.

3. Directors Meeting: January 2013 at a date 
and location to be determined.

4. Annual Section Meeting: April/May, 2013 
in Gainesville, in conjunction with the University 
of Florida School of Law’s graduate tax program. 
This should be an outstanding weekend. David 
Pratt, Lauren Detzel, and Don Tescher have agreed 

to put on the fourth Idols (on Steroids) Seminar. 
The tax lawyer of the year honoree is someone that 
will encourage many to attend, and Richie Comiter 
is already hard at work on many of the meeting 
details.

 It may seem early to think about what you would like 
to do with the Tax Section almost a year from now– espe-
cially with so many of you hard at work already during 
“Nick’s year.” With two-year term limitations on many 
chair and director positions, give some thought to what 
you would like to do a year from now. We need your help!
 The theme for my chair year is “Making the Sec-
tion Relevant.” Our Section should be looked to by the 
government, by the Bar, and by the community, as a 
go-to resource. Tax lawyers should know that they will 
receive first rate educational and collegial opportunities 
from Section participation. And we need to keep it fun. 
Working with Nick, we are continuing to meet that goal. 
Already we are increasing the number of comments on 
regulations and laws. The website is being redone to 
not only be user-friendly but also searchable. Newer 
tax lawyers are working with more senior tax lawyers 
on regulation comments and other projects. Reviews 
of meeting locations, seminar attendance, and other 
statistics are being completed and utilized. It is an ex-
citing time to be involved in the Tax Section. Please let 
Nick, me, or any other director know if you would like 
to become more involved.n
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China’s Tax Authority Issues Notice to 
Tax Imputed Gains from Offshore Stock 

Transfers Stock Gains, Retroactively
By Margarita P. Muina, J.D., LL.M., Miami, FL 

mmuina@bellsouth.net

Summary: China’s SAT Circular 698 stretches China’s 
Revenue Tax to tax capital gains on “direct or indirect” 
Equity Transfers of its Resident Enterprises (hereinafter 
“RE” and Non-resident Enterprises (hereinafter “NRE”) 
– quite a stretch in the workings of the “Permanent Es-
tablishment” clause. 

 China’s State Administration of Taxation (SAT) Cir-
cular No. 698 was issued in December, 2009, and is aptly 
titled: “Notice on Strengthening the Administration on 
Collection of Enterprise Income Tax on Income from Eq-
uity Transfers by Non Resident Enterprises” (Guoshuihan 
[2009] 609, “Circular 698,” hereinafter). Circular 698 
proposes to tax gains on intangibles transfers outside of 
China, i.e., all gains arising from the “direct” and “indi-
rect” “transfers” of “equity” taking place after January 
2008. Because the tax is collected by withholding from the 
RE or NRE situated in mainland China and the withhold-
ing rate is normally 20%, the tax severely restricts any 
benefit to be gained from the transfer of the equity along 
the chain or tiers of the client’s structure. 1 Circular 698 
requires a minimum nexus to mainland China, albeit it 
applies by its terms on any structure anchored by a RE or 
NRE as both are defined under China’s organic Enterprise 
Tax laws. As noted in Circular 698 and as confirmed in the 
text of the Enterprise Tax Statutes, the foreign enterprise 
need not be formed in China and need not be managed 
within China. Circular 698 will not tax “equity transfers” 
(shares of stock) traded in stock exchanges but does not 
define any minimum requirements of eligibility for the 
stock exchange where the equity may trade. In effect, 
Circular 698’s reach is to seek information on transfers 
of equity along the chain of any holding structure above 
the RE or NRE situated in mainland China and hold the 
RE or NRE responsible for the tax deemed generated by 
the transfer by requiring that the tax be withheld and 
paid to the local SAT by the local RE or NRE without any 
need to show that the RE or NRE received a benefit as a 
result of the transfer and without accounting for the fact 
that earnings embedded along the chain and transferred 
may already have been taxed perhaps by China itself. 

Safe Harbor from the Circular; a Bare 
Bonded Warehouse?
 Circular 698 exempts companies whose stock is traded 
in a recognized exchange. All other foreign companies 

with some form of a P/E in China are at risk the SAT’s 
revenue tax on its imputed gains from direct or indirect 
stock transfers down the chain. A reasonable assumption 
to avoid the client’s exposure to this potential tax is to 
limit the client’s presence in mainland China to a bare 
bonded warehouse used to store, display, and perhaps 
ship out goods. Granted, most US Bilateral Income 
Tax Treaties P/E clause except “warehouses” from the 
definition of a P/E and so that the host country in effect 
has no business profits to tax. Here, the finding of any 
activity beyond a bonded warehouse is not just limited 
to imputing taxable income to the P/E but also roping 
in imputed gains from offshore stock transfers down the 
tier of subsidiaries and affiliates. For example, if the cli-
ent’s employees or agents were to undertake activities 
such as installing, adapting, repairing, or maintain-
ing any equipment or software, related to the stored 
goods these service-related activities, in addition to the 
existence of the warehouse, would expose the client’s 
transfers of stocks of subsidiaries or affiliates outside 
of China to China’s revenue tax. At best, US Bilateral 
Income Tax Treaties would impute a revenue tax to 
the actual activities carried on by the P/E but not an 
extraterritorial tax on a transfer of stocks which could 
be tax exempt under the laws of other jurisdictions.2 

Taxation of “Gain” Arising from “Direct” 
or “Indirect” Equity Transfers
 Circular 698 announces China’s intent to subject 
gains arising from transfers in the equity of any tier 
right above or several steps removed along the chain 
from the RE or NRE situated in China under the “di-
rect” or “indirect” transfer standard. Circular 698 also 
does not allow any deduction for gains retained within 
the structure which may already have been subject to 
tax when earned, perhaps by China itself. Basically the 
wide reach of Circular 698 is clear from its terms, but 
no basic operating terms are defined in the Circular or 
even in the Enterprise Law itself. It is clear that the RE 
or NRE situated in China is to bear the cost of the tax, 
even if no benefit of any sort, or currency from which 
to pay the tax accrues to it as a result of the transfer. 
The tax is to be paid to the local SAT via withholding 
by the RE or NRE (even if no monies are forthcoming 
from which to withhold), and the RE or NRE is charged 
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with disclosing the transfer to the local SAT seven days 
from the date of the transfer. 
 It is as yet unclear, though Circular 698 may reach 
exchanges lacking in cash such as stock for stock ex-
changes under its “non monetary” value, even if the stock 
is privately held and has no market value itself. Also, 
Circular 698 tacitly assumes a value to the underlying 
China RE or NRE without considering that a gain down 
the chain of entities may not be representative of opera-
tions in mainland China. Also, as stated, no change or 
benefit need accrue to the RE or NRE in China for the 
Circular to work its tax on the equity transfer. Failure 
to pay the tax is penalized under the penalty regime of 
the Enterprise Tax law applicable to “tax collection”. 

Definition of Direct and Indirect Equity 
Transfers
Direct Equity Transfers.
 Clearly, the international client may expect that any 
entity holding the shares of the RE or operating the NRE 
(even if the “management organ” is outside mainland 
China usually composed of holding companies formed 
in Mauritius or Hong Kong) will be subject to Circular 

698 tax in any transfer of its “equity” interests, even a 
single “de minimis” share may trigger the Circular 698 
tax. Furthermore, the term “equity” may or may not 
include convertible instruments, Incentives Stock Op-
tions, or other equity flavored instruments used in com-
pensation packages or joint ventures. Lastly, no exemp-
tion is made for purely “administrative” transfers nor, 
conversely, does Circular 698 specifically penalize “tax 
flavored” transfers or “circular” transactions, as do the 
tax authorities of other countries. As stated above, “gain” 
is defined roughly as the difference between monetary 
and non-monetary value received less the cost (capital 
contribution to the RE or NRE), but it is likely that gain 
retained within one of the entities represented in the 
equity transferred may be taxed again. The cost of the 
direct equity transfer may well outweigh any benefit to 
be gained from the repositioning such a more favorable 
market share or repositioning IT interests.

Indirect Equity Transfers.
 Circular 698 will apply to any “transfer” of “equity” in 
any entity interposed between the holding company “di-
rectly” holding the RE or operating the NRE in mainland 
China and the collective entities composing the “foreign 
client” so that any change in the equity structure issued 
in response to favorable market opportunities or cost 
containment is subject to the enterprise tax liability and 
is to be borne (and so diminish the economic value) of 
the China operations underlying the RE or NRE even if 
as stated, no benefit or change, favorable or not, needs to 
accrue to China RE or NRE.3 Stated otherwise, Circular 
698 will operate to pierce more than one corporate or 
company veil to tax the transfer of the equity in the in-
tervening company structure even outside the norms of 
most countries tax system which refrain barring blatant 
tax evasion or alleged fraud. 

Vodafone
 Circular 698 is similar, albeit that it goes further than 
the by now notorious Mumbai’s High Court’s holdings 
in Vodafone, yet unlike Vodafone, Circular 698 is not 
restricted to one or more case before the court (in fact, 
it may be overturned or modified). The Circular is a 
methodical administrative pronouncement, retroactively 
applied, albeit as did the Vodafone decision, it overrides 
Treaty benefits but is consistent with the tax statutes 
of the host nation. Vodafone creates a risk to foreign 
companies with an Indian subsidiary but does not ex-
tend to create a withholding obligation enforceable via 
a statutory penalty regime. The basic facts in Vodafone 
were that a Dutch Holding Company structure acquired 
a controlling interest in Vodafone’s Indian subsidiary as 
a result of transferring the shares of a Cayman company 
held two or three tiers down from the Indian subsid-
iary holding via a chain or tier of Mauritius/Cayman 
structure. In fact, the Cayman company whose stock 

RESPONSIVE BY NATURE.

At Alpern Rosenthal, excellent client service 
comes naturally. As your dedicated industry and 
service experts, we are proactive, responsive 
and innovative – not because we are expected 
to be, but because we were born to be and just 
can’t imagine it any other way.
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was exchanged for another company’s stock owned only 
one share of the stock in the Indian subsidiary housing 
Vodafone’s operations in India. The Mumbai High Court 
does not clearly articulate how the value derived from 
the Cayman company stock transferred over to the Dutch 
company results from the growth attributed to the Indian 
subsidiary. The Court opinion only found a nexus to tax 
the gain by in effect “looking through” the several tiers of 
legal entities interposed between the Indian subsidiary 
and the Cayman company. Unlike other tax authori-
ties who require some showing of circularity or blatant 
disregard of rules and regulations, or just plain fraud, 
the Court did not charge Vodafone with any wrongdo-
ing. Furthermore, no transfer pricing standard or other 
articulable rationale normally used to disregard the ex-
istence of well-maintained legal entities was invoked to 
impute added value to the Indian subsidiary which would 
have been reflected in the transfer.4 Similarly, Circular 
698 will work to tacitly assume added value accruing to 
the RE or NRE’s China operations even if the transfer 
were to be a cost-cutting measure, based on non-current 
gains already taxed at some point along the lines, even 
by China or one of its treaty partners. The High Court’s 
Vodafone decision overrode the terms of the income tax 
treaty between Mauritius and India which allocated 
capital gains on intangibles to Mauritius, not India. 
Circular 698 will have the same result overriding any 

bilateral income tax treaty which allocates gains capital 
gains on intangibles. Also, it inappropriately overrides 
or supplements the Limitation of Benefits clauses which 
limit tax jurisdiction to entities “controlled” by residents 
of one or the other of the Treaty countries. 5

China’s Enterprise Law
 Circular 698 is an administrative pronouncement 
of China’s SAT and, using US legal analysis, it should 
find a legal basis in China’s Enterprise Tax Law. The 
Chinese statute defines terms used in the Circular, i.e., 
“Resident Enterprise,” “Non Resident Enterprise,” but 
a “stretched,” if literal, reading of the statute would 
limit taxability to the first tier, the shares of the hold-
ing company housing the NRE or the parent of the RE. 
In other words, there is no legal basis to continue down 
the chain of entities to impose a tax on “transfers” far-
removed from the NRE or RE as imposed by Circular 
698. For example, Article 2 of the Enterprise Income Tax 
Law reads: “a Non Resident Enterprises (NRE) refers to 
enterprises which have organs or sites established within 
the territory of the People’s Republic of China, though 
they are established in accordance with laws of a foreign 
country (region) and their effective management organs 
are located outside the territory of the People’s Republic 

continued, next page
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of China.” As interpreted by the Bureau of National 
Affairs Tax Management Portfolio’s an NRE must (a) 
be organized under foreign law and have an “effective 
management organs” outside of China (assuming it has 
an “establishment” within China not rising to the level 
of a “permanent establishment”) or (b) absent an “es-
tablishment” within China, the NRE must have income 
derived from Chin Or, more clearly, in the interpretative 
words of BNA’s Tax Management Portfolio, “This defini-
tion of organs or sites, which is most often simplified to 
‘establishments,’ is quite different from the definition of 
‘permanent establishment’ appearing in many of China’s 
bilateral tax agreements It is therefore quite likely that 
foreign enterprises with “sites” or “organs” in China 
as these terms are defined by Enterprise Income Tax 
Law (EITL), but who still will not meet the “permanent 
establishment” definition found in the bilateral tax 
agreement, will be made to pay tax on income deemed 
connected to the “site” or “organ”, although under the 
bilateral tax agreement such funds would not be tax-
able. Moreover, the “effectively connected” definition 
in the EIT Regulations requires only that the offshore 
company holds an equity interest in the in the entity 
“housing”: the P/E in China The shareholding in the 
entity that has the establishment arguably limits tax-
ability to the shares of the holding company or parent 
of the Chinese subsidiar There is no discernible basis 
for taxing shares of trades down a chain of corporations 
absent any finding of tax or other wrongdoing.7 As such, 
Circular 698’s “indirect” standard is an unseemly “grab” 
of income tax jurisdiction that offers tax planners little 

that is settled even as investors of all nationalities seek 
to have a “presence” in the Chinese mainland.n

Endnotes:
1  The tax is subject to withholding by the China mainland RE or 
NRE and so the rate of withholding on the gain may be 20% but is 
sometimes reduced to 10% which is still a substantial “tax” on invested 
resources. See Bureau of National Affairs, Tax Management Portfolio, 
Subsection VII, D, “Enterprise Income Tax Law”. 
2  The Client could also opt for a rigid, static offshore structure 
unresponsive to market, business or legal needs but this may carry 
heavier costs than exposure to the Circular’s equity transfer tax. 
3  Multinational clients operate via chains or tiers of structure not 
just to gain tax advantages or tax arbitrage but to shield parent op-
erations from employee claims or labor laws of the host country, posi-
tion IT, and for good administrative alignment. Seldom do any of the 
companies also engage employees or are in fact working or operating 
centers but are used to address business concerns and minimize risks. 
4  The US may pierce the corporate veil upon a finding of fraud but 
may also apply case developed standards, such as sham, agency, alter 
ego, or Sec. 71(l), or just find “substance over form” to reattribute tax 
incidences without thereby disregarding the entity itself. 
5  Curiously, Article 13 of 1989’s India-US Income Tax Treaty may cre-
ate a double tax over capital gains. The Treaty states that each nation 
“may” apply its own domestic laws to capital gains of the other nation’s 
residents. This means that a resident of India may elect the Treaty, 
but then the US will tax his or her capital gains from intangibles even 
if India were to tax the same gains, and in fact the Internal Revenue 
Code requires the individual to be a US person before taxing capital 
gains from intangibles.
6  EIT Regs Art. 8 cited in Bureau of National Affairs, Tax Man-
agement Portfolio, Subsection VII, B “Resident” and “Non Resident” 
Enterprises.
7  The host country’s “source” basis for income tax jurisdiction over 
business profits is derived from the interpretation of the “permanent 
establishment” clause. While the clause has expanded over the years 
as viewed from successive OECD Model Commentaries, at no time 
does it work to allow taxability over capital gains from property of the 
taxpayer situated (using conflicts of law analysis) in the domicile of 
the taxpayer. See generally, J Ross McDonald, “Songs of Innocence and 
Experience”: Changes to the Scope and Interpretation of the Permanent 
Establishment Article in US Income Tax Treaties, 1950-2010, The Tax 
Lawyer, American Bar Association, Section of Taxation, Vol. 63, No. 2 
Winter, 2010. 
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Practice update – Florida Adopts a Law 
Governing Investments by Charitable 

Organizations
By: Hank Raattama, Esq., Akerman Senterfitt, Miami, FL

 On June 9, 2011, Governor Rick Scott signed into 
law the Florida Uniform Prudent Management of In-
stitutional Funds Act (FUPMIFA) Fla. Stat. §617.2104. 
FUPMIFA imposes investment guidelines on Florida 
charities (as used herein Florida charities mean those 
institutions that are subject to FUPMIFA). FUPMIFA 
is based on the Uniform Prudent Management of Insti-
tutional Funds Act (“UPMIFA”), which is a model act 
written by the Uniform Law Commission (“ULC”). The 
ULC was formerly known as the National Conference 
of Commissioners on Uniform State Laws (NACCSL). 
Florida is the forty-ninth state to adopt some version of 
UPMIFA as some version of UPMIFA has been adopted 
by forty-eight other states. Mississippi is the only state 
that has not adopted a version of UPMIFA. FUPMIFA 
is effective July 1, 2012. Florida charities must review 
investment policies and procedures in light of UPMIFA. 
This article is intended only to summarize FUPMIFA. 

What Does FuPMIFA Require? 
 FUPMIFA is an investment road map that Florida 
charities are required to follow. In a very general sense, 
FUPMIFA requires each institution to prudently (as 
defined in FUPMIFA) manage its funds. The prudent 
investment requirements apply to all funds and is not 
limited to endowments. FUPMIFA also provides guide-
lines for distributions from endowments. The investment 
and distribution guidelines are very similar conceptu-
ally to UMIFA, ERISA, UPIA, §1010.10 Fla. Stat., total 
return concepts of investments and everything Mar-
kowitz, Sharpe et al. teach. There is nothing new about 
prudent investing in FUPMIFA, but prior to FUPMIFA 
there was not any statutory investment guidance for a 
Florida charity that was not subject to Florida’s Prudent 
Investor Act. There now is statutory guidance. Because 
FUPMIFA is 98% (or more) UPMIFA, the UPMIFA re-
porter’s notes will help explain FUPMIFA. 

History
 Rules governing the investment conduct of fiduciaries 
started in 1830 with the pronouncement of the prudent 
man rule in Harvard College v. Armory 9 Pick. (26 Mass.) 
446 (1830). From 1830 until the 1960’s the rules were 
simple. Each investment was analyzed, and if one of one-
hundred investments failed, the trustee could be liable. 
There were legal lists and similar mechanics that made 
the fiduciary’s investment life simple. In 1952, Harry 

Markowitz, an economics student at the University of 
Chicago, developed Modern Portfolio Theory (“MPT”) as 
his dissertation. Fiduciary investment practices were 
changed forever in a way that complicated the fiduciary’s 
investment life.
 MPT is a process for creating a portfolio of assets that 
collectively performs better (more return – less risk) 
than any single asset in the portfolio. MPT uses covari-
ance and sophisticated arithmetic to construct optimum 
portfolios. MPT is a concept or theory. This article is 
not intended to describe MPT but only to contrast MPT 
and the investment process it replaced. The following 
chronology is offered to put FUPMIFA in context. 
•	 1952 Harry Markowitz creates MPT.
•	 1972 Uniform Management of Institutional Funds Act 

(UMIFA) is adopted by NCCUSL. UMIFA required 
institutions to use MPT and is similar in most re-
spects to UPMIFA. 

•	 1974 §404 Employer Retirement Income Security 
Act of 1974 (ERISA) requires ERISA plans use MPT.

•	 1992 Restatement of Law 3rd (Prudent Investor Rule) 
states that the core of the Prudent Investor Rule is 
MPT. Trusts have now gone full circle from legal lists 
to MPT.

•	 1994 Uniform Prudent Investor Act (UPIA) - NC-
CUSL – UPIA is in essence Restatement of Law 3rd 
(Prudent Investor Rule). UPIA requires fiduciaries 
apply MPT.

•	 1993 (one year before UPIA) Florida codifies UPIA 
(FUPIA) – Fla. Stat. §518.10-14.

•	 2003 Fiduciary accounting income - Fla. Stat. 
§§738.104 & 738.1041 is enacted. The statute recog-
nizes that MPT is the investment law and that ap-
plication of MPT produces a total return (traditional 
income like dividends and interest is not relevant). 
It is recognized that to treat income and remainder 
interests fairly a portion of the total return should 
be designated “income” even though it is not any 
traditional income.

•	 2004 Treasury Reg. §1.643(b)-1 - The IRS recognizes 
the “income” designation permitted in states (like 
Florida) that have enacted a version of UPIA and 
updated the definition of accounting income.

•	 2006 – UPMIFA – NCCUSL/ULC approves an up-
continued, next page
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dated version of UPMIFA – no changes in the ap-
plication of MPT.

•	 2011 Florida enacts FUPMIFA.

 UPMIFA is not a dramatic change in the rules govern-
ing fiduciary investing. Today and during recent years, 
many, if not most Florida charities, have followed MPT 
when investing. FUPMIFA is a roadmap for prudent 
investing, including the application of MPT.
 While MPT is central to UPMIFA, it also contains 
many requirements in addition to pure MPT. MPT is 
the method by which a fiduciary constructs a portfolio 
focusing on the portfolio as a whole and not individual 
investments. UPMIFA contains conduct rules that institu-
tions must follow like reducing costs, good faith conduct, 
rules about delegation of investment authority, and more. 
UPMIFA also contains a list of factors that must be con-
sidered when investing assets, like the term of the fund, 
e.g. perpetuity or three years. It would be a mistake not 
to consider and implement those rules just because the 
institution has constructed its portfolio using MPT. 

To Whom Does FuPMIFA Apply?
 FUPMIFA applies to a corporation business trust, 

estate, trust, partnership, limited liability company, as-
sociation, joint venture, public corporation, government 
or government subdivision, agency or instrumentality, 
or any other legal or commercial entity operated exclu-
sively for charitable purposes – generally referred to 
as institution. FUPMIFA applies to more than Florida 
not for profit corporations even though it is located in 
Chapter 617.
 Charitable purpose means the relief of poverty, ad-
vancement of education or religion, the promotion of 
health, the promotion of a government purpose, or any 
other purpose which benefits the community. This is 
similar to but not exactly the definition of charitable 
purpose pursuant to IRC §501(c)(3).
 FUPMIFA does not apply to an individual or a trust 
subject to the FUPIA or if the donor mandates that 
FUPMIFA not apply.
 FUPMIFA applies to Florida not-for-profit corpora-
tions qualified under IRC §501(c)(3). One can have a 
limited liability company that is qualified under IRC 
§501(c)(3) or a Florida not-for-profit operating exclu-
sively for charitable purposes that is not qualified under 
IRC §501(c)(3). These Florida charities are also subject 
to FUPMIFA.

To Whom Does FuPMIFA Not Apply? 
 By its terms, FUPMIFA does not apply to trusts that 
are subject to the FUPIA. This provision is useful. Other-
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wise a charitable trust may be subject to both FUPMIFA 
and FUPIA. FUPMIFA will not apply to funds the donor 
specifically mandates FUPMIFA not apply.

FuPMIFA Standard of Conduct
 Following are statutorily mandated investment stan-
dards of conduct that Florida charities must follow. MPT 
is not one of the standards because MPT is a process not 
conduct. 
•	  Subject to the intent of the donor, when managing 

funds the charitable purpose of the institution and 
the institutional fund is of primary importance. This 
means the donor’s desires are important but not nec-
essarily as important as the institution’s charitable 
purpose. This provision is not as clear as it could be. 
Fla. Stat. §617.2104(3)(a).

•	  Manage in good faith and with the care of an ordi-
nary prudent person. Fla. Stat. §617.2104(3)(b).

•	 Incur only reasonable costs and verify facts. Fla. Stat. 
§617.2104(3)(c).

•	  Pooling of assets is permitted. Fla. Stat. §617.2104(3)
(d).

•	  Decisions must be made NOT in isolation but 
rather in the context of the entire portfolio and as 
part of an overall investment strategy. This is MPT. 
Fla. Stat. §617.2104(3)(e)2.

•	  The institution may invest in any kind of property 
(no legal list). Fla. Stat. §617.2104(3)(e)3.

•	  The institution should diversify investments unless 
the institution “reasonably and prudently” determines 
the purpose of the fund is better served without 
diversification. The institution should be careful 
before it decides not to diversify because diversifica-
tion is a cornerstone of risk management. Fla. Stat. 
§617.2104(3)(e)4.

•	  Evaluate whether to keep in-kind contributions, 
i.e., how does the contributed asset fit the overall 
investment strategy? Fla. Stat. §617.2104(3)(e)5.

•	  FUPMIFA specifically requires that persons 
selected to manage funds who possess special in-
vestment skills, apply those skills. Board members, 
advisory boards, and others who are managing funds 
should read FUPMIFA. This might give certain 
people (e.g. investment professionals) pause. Fla. Stat. 
§617.2104(3)(e)6.

•	  FUPMIFA requires the person investing assets do 
so prudently and (unless a gift agreement provides 
otherwise) requires the following factors be considered 
when investing all funds (not just endowments): Fla. 
Stat. §617.2104(3)(e)1.

	 •	 general	economic	conditions.
	 •	 inflation	/	deflation.
	 •	 tax	consequences,	if	any.

	 •	 the	role	of	each	investment	in	the	overall	portfolio.

	 •	 expected	total	return.

	 •	 other	resources	of	the	charity.

	 •	 needs	of	the	charity,	both	short	and	long	term.

	 •	 an	asset’s	special	relationship	to	the	charity.

	 •	 the	role	of	diversification.

 This is not MPT ( i.e. the construction of a portfolio) 
but factors that must be considered when constructing 
a portfolio. For example, will a hedge fund generate 
“UBTI” that on a net basis produces less return than 
a hedge fund that does not generate “UBTI”, like a so-
called offshore blocker corporation.

Expenditure Guidelines for Endowments
 An endowment is a fund that a donor (not the char-
ity) specifies is not wholly expendable by the charity. For 
example, a gift with respect to which the donor donates 
$1,000, but limits distributions to the income generated 
by the $1,000. This fund is not wholly expendable by the 
charity. This is called an endowment. Notwithstanding 
the donor’s restrictions, FUPMIFA allows the charity 
to spend a portion of such endowment based on factors 
that it must take into consideration when appropriat-
ing funds for expenditure unless the donor specifically 

continued, next page
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limits expenditures. The endowment spending policy 
is a recognition of total return. See above discussion of 
total return and fiduciary accounting income. If MPT is 
followed, traditional income (dividends and interest) is 
not relevant, and it is therefore logical and consistent to 
spend (or treat as income) a percentage of the portfolio. 
 The factors are:
•	 the duration of the endowment.
•	 the purpose of the endowment.
•	 general economic conditions.
•	 inflation / deflation.
•	 expected [total return] (income and appreciation).
•	 other resources of the institution.
•	 the charity’s investment policy.
•	 The donor can limit the authority to appropriate only 

by specifically so stating in the gift agreement.
•	 Maintaining purchasing power is not one of the fac-

tors – now repealed Fla. Stat. §1010.10 included a 
reference to purchasing power, but that was unique 
to Florida. The NCCUSL/ULC considered including 
maintaining purchasing power but decided that was 
Fla. Stat. §617.2104(4).

 Please note if the institution self-designates a fund 
as endowment that is actually a quasi-endowment, the 
institution may spend any or all of the quasi-endowment 
in its discretion. Quasi- endowments are not the same 
as endowments.

Delegation of Investment Functions
 An institution may “prudently delegate” an invest-
ment function (and responsibility or liability) to an ex-
ternal agent, such as an investment manager. Prudent 
delegation requires the following steps be taken: Fla. 
Stat. §617.2104(5);
•	 good faith selection of agent.
•	 review the agent’s actions periodically.
•	 set the scope and terms of delegation in writing. 
 Following are requirements for delegation:
•	 A gift agreement may prohibit delegation.
•	 There should be a written agreement with the ex-

ternal agent. The agreement should recite or refer to 
FUPMIFA and set out the prudence requirements the 
agent must follow and obtain the agent’s acknowledge-
ment and agreement to follow those requirements. An 
external agent is a third party hired by the institution 
to carry a fiduciary duty, like investing assets.

•	 The external agent is subject to Florida law. The in-
stitution that complies with prudent delegation is not 
liable (in theory) for the acts of the external agent if 
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the delegation is in accordance with FUPMIFA.
•	 The governing board may delegate investment func-

tions to committees, officers and employees of the in-
stitution. If delegated in compliance with FUPMIFA, 
the committee, officers and employees are responsible 
for the investments.

Relief from Donor Imposed Restrictions
 FUPMIFA permits donor restrictions as to use of 
funds to be modified in certain circumstances. FUPMIFA 
does not deal with standing to enforce gifts (i.e., does a 
donor have standing to enforce a gift agreement). Stand-
ing was considered and the NCCUSL/ULC decided not 
to address that issue but instead to rely on local law of 
which there is very little. Fla. Stat. §617.2104(6).
 Modification of donor restrictions is permitted as fol-
lows:
•	 Donor Consent – permitted but can’t change the pur-

pose of gift (federal gift tax - completed gift concern).
•	 No Donor Consent is required.
•	 Gift $0 - $100,000 – the restriction has become 

“impractical or wasteful, impairs the management, 
investment, or use of the fund or because of circum-
stances not anticipated by the donor or modification 
of a restriction will further the purpose of the fund.”

•	 $100,000 - $250,000 – the restriction is “unlawful, 
impractical or impossible to achieve or wasteful” the 
institution may modify if:

	 •	 the	attorney	general	is	notified;
	 •	 more	than	20	years	have	elapsed	since	the	Fund	

was established; and
	 •	 the	fund	is	used	for	a	charitable	purpose	consistent	

with the gift instrument.
•	 any size – Circuit Court in which institution is located 

if the restriction has become “impractical, wasteful, if 
it impairs the management on investment of the Fund 
or if because of circumstances not anticipated by the 
donor or modification of the restriction will further 
the purposes of the Fund.” Notify Attorney General.

•	 any size – Circuit Court in which institution is located 
if restriction is “unlawful, impracticable, impossible 
to achieve or wasteful.” Notify the Attorney General.

 See Fla. Stat. §736.04113 and Fla. Stat. §736.0412

 NEW ACCOUNTING RULES - See FAS 117-1 as 
codified by ASC 958-205
 These rules are not part of FUPMIFA, but Florida 
charities subject to FUPMIFA should be aware of the 
accounting rules. Beginning 2008, audited statements 
of charities subject to an UPMIFA statute must expand 
disclosures about investments and investment process. 
For example, the following are disclosures a charity 
board may decide to include in its footnotes:

•	 A description of its endowment spending policies
	 •	 return	objectives
	 •	 risk	parameters
	 •	 relation	of	return,	spending	and	risk	policies
	 •	 strategy	to	achieve	objectives
•	 Details about the endowment investment policy state-

ment – again this assumes there is an investment 
policy statement.

What To Do Now.
 Each Florida institution subject to FUPMIFA (mostly 
not-for-profit IRC § 501(c)(3)) should read FUPMIFA and 
then revise its investment policy statement and invest-
ment operations accordingly. This assumes there is a 
written investment policy statement — which should be 
the case. Good governance or best practices mandates 
that the board of each Florida not for profit corporation 
take appropriate action in light of FUPMIFA. Anyone 
sitting or advising a board should insure compliance.
 The statute is short. Therefore, it should be read and 
studied.

What Is the Electronic Signatures 
Section (Fla. Stat. §617.2104(8))? 
 This section was part of UPMIFA and carried over. 
It appears the ULC includes in all uniform acts. The 
purpose is a mystery.n
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Gifts by Foreign Persons to uS Taxpayers–
Pitfalls and Planning Opportunities

By Arturo J. Aballi; Aballi Milne Kalil, P.A., Miami, FL

The Ever Elusive Definition of 
“Intangible Property.”
A. The Code.
 Section 2501(a)(2)1 states that except as provided in 
the paragraph (a) (3) (covering certain expatriates as 
will be discussed below) the gift tax “shall not apply to 
the transfer of intangible property by a nonresident 
not a citizen of the United States” (emphasis added).
 One would think that the drafters of the above provi-
sion would have defined “intangible property,” but they 
did not. This omission has been the source of a great 
deal of uncertainty for nonresident aliens and their tax 
advisors. Because there is no definition of “intangible 
property” in either the Code or the Regulations, tax 
practitioners have had to rely on definitions of the term 
in court decisions and IRS interpretations. However, 
although there have been differences among the courts 
as to whether certain types of property, and particularly 
monies, come within the definition of “intangible prop-
erty,” as will be explained below, the Internal Revenue 
Service itself has generated uncertainty in the gift tax 
area. Nevertheless, it is submitted that this confusion 
is more illusory than real.

B. History of the definition
 Blodgett v. Silberman2 decided in 1928 by the United 
States Supreme Court is the seminal case for the gift 
tax “rule” that “money,” “cash,” or “currency” is “tangible” 
personal property and thus subject to the federal gift 
tax if given by a non-resident alien. However, one must 
keep in mind that this holding of Blodgett was one of 
the least important in the case and one that could have 
even been overlooked because it dealt with “$287.48, in 
bank notes and coins,”3 and the discussion of this subject 
was quite limited.
 The specific holding of Blodgett that bills and coins 
(currency) constitute “tangible” as opposed to “intan-
gible” property has, for the most part, been followed by 
the courts without detailed analysis. Nevertheless, the 
question is still not completely free from doubt since 
as late as 2003, the Court of Appeals for the Seventh 
Circuit in In Re Oakley4 held that “cash” was intangible 
property for purposes of an Indiana statute granting an 
exemption for certain property of a bankrupt. 

II. The Distinction between Currency 
and Deposits.
A. Definitions.
 Even if one concedes that “cash”, “money,” or “cur-

rency” is tangible personalty5 there has been a great 
deal of confusion in analyzing these concepts. One should 
note that these three terms are practically synonymous6 
and therefore, can be used interchangeably. On the other 
hand, bank notes and coins are different than “deposits” 
of such property. Currency can be in a person’s possession 
at any one time but not deposits of money. They are not 
even in the possession of the bank where the deposit is 
held because banks often place the funds in other banks 
or in investments and may borrow at any time from the 
Federal Reserve or other central banks to fund their 
deposit liabilities.
 A bank deposit is a contract: a debtor-creditor rela-
tionship between the bank and the depositor. With the 
typical or “general” deposit the bank is not required to 
return the actual money deposited but only an equiva-
lent sum. There is very little doubt in our case law that 
a bank deposit is a debt obligation of the bank to the 
depositor.7

 While not directly involving gifts, many court deci-
sions deciding tax issues have held that bank deposits 
are considered “intangible property.”8 There are no 
reported decisions specifically deciding whether a 
wire transfer of funds deposited in a US bank account 
transferring funds to another US bank account is a 
gift of either intangible or tangible property. Only IRS 
interpretations on whether transfers of funds by check 
constitute gifts of tangible or intangible property. 

B. The IRS Interpretations 
 Early on, the IRS agreed in Rev. Rul. 55-143 that there 
was a difference between monies deposited with a bank 
and undeposited cash (i.e. in a safety deposit box).
The 1973 amendments to the gift tax Regulations9 
confirmed the general understanding in court decisions 
recognizing bank deposits as debt obligations and thus 
intangible property. Since then Reg. § 25.2511-3(b)(2) 
provides:

(2) Intangible personal property---Except as provided 
otherwise in subparagraphs (3) and (4) of this paragraph 
[meaning paragraph(b)], intangible personal property 
constitutes property within the United States if it 
consists of a property right issued by or enforceable 
against a…domestic corporation… (emphasis added)

 Subparagraph (4) entitled “Debt Obligations” refers 
to “a debt obligation, including bank deposits, the 
primary obligor of which is a United States person…” 
(emphasis added). 

continued, next page
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 Paragraphs (b)(2)-(b)(4) are situs provisions but they 
make two concepts clear: bank deposits are debt obliga-
tions and constitute intangible personal property.10

 Unfortunately, the IRS then muddied the waters by 
issuing G.C.M. 34845, 04/17/1972 and G.C.M. 36860, 
09/24/1976 (collectively “GCMs”).11 Both GCMs ostensi-
bly deal with the question of whether the gift of a check 
is a completed gift, but G.C.M. 36860 concludes that “the 
gift of a check is a gift of tangible property because it 
is a gift of money which is tangible and therefore not 
within the exemption from gift tax contained in Code § 
2501(a) (2)” (emphasis added). 
 G.C.M. 36860 is badly reasoned and has created need-
less confusion in this area of the law. Its conclusion is 
totally unsupported by the analysis because it. jumps 
from the analysis of whether the check is a completed gift 
to the conclusion that a check is money without explain-
ing or analyzing why the gift of the check is equivalent 
to a gift of money. The faulty logic is even more glaring 
when one considers that both GCMs conclude that a gift 
of a check is not a completed gift. If that is so, then how 
could it be the equivalent of a gift of money which once 
it is received by the intended donee would definitely be a 
completed gift. More importantly, G.C.M. 36860 is silent 

on the issue of why the check is the same as the currency 
which would be received if cashed, before it is cashed. 
It does not discuss, for instance, whether depositing the 
check in the donee’s account is the same as cashing it. 
 Following the logic of the GCMs, if the check is depos-
ited, the gift will be completed when the drawee bank 
credits the depositor’s bank and such credit is in effect 
the acceptance of an obligation towards the depositor.12 
What has happened is that one bank has debited the 
donor’s account and the other bank has credited the 
donee’s account, all without the transfer or handling of 
any money (bank notes and coins).

C. The Correct Analysis of a Wire Transfer
 Unfortunately, there have been no further IRS in-
terpretations on the issue, even though it is not one of 
areas where the IRS has decided not to issue rulings 
and determination letters.13

 Regardless of the discussion as to what a check may 
be, a wire transfer of funds calls for a totally different 
analysis. It is a fairly instantaneous transaction which 
avoids the “promise to pay” represented by the check. 
The donor does not give the donee anything tangible in 
the form of even a piece of paper. He simply calls and 
orders his bank (confirmed by fax or more likely email) 
to transfer funds through the banking system to the 
account of the donee.
 This view of wire transfers has been colorfully de-
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scribed by Michael Heimos, the author of the BNA 
portfolio, 837-3rd T.M. Non-Citizens-Estate, Gift and 
Generation Skipping Taxation, as follows:

This author will posit that...all the bank accounts are 
intangible properties(they are debt obligations on all the 
respective banks by clear declaration in the regulations) 
and the electromagnetic signals that shift the value 
from one such account to another are intangible as well. 
Nothing involved in bank wire transfers in the 21st 
century is tangible...well, except for the copper wires 
themselves.

Because Congress deigned in days of yore, for good 
reasons, to make gifts of intangibles a tax-avoidance 
vehicle for [nonresidents noncitizens], any burdening of 
modern, international gifting of funds illustrated above, 
should come from Congress itself. Page A-61.

D. The “Purported Gift” Trap
 A problem arises when a non-resident alien makes a 
gift to her US child by transferring funds from corporate 
accounts, whether foreign or US because Section 672(f)
(4) gives the IRS authority to “recharacterize” transfers 
from foreign corporations which are treated by the US 
transferee as gifts (called “purported gifts”) in order “to 
prevent tax avoidance.”
 Under Regulation § 1.672(f)-4(a)(2) the IRS treats 
these purported gifts as a distribution from the for-
eign corporation includible in the gross income of the 
transferee as if it were a dividend14 unless an exception 
applies. Transfers for less than fair market value from 
foreign corporations are presumed to be taxable to the 
transferee. If the corporation is a PFIC, then the distribu-
tion is treated as a distribution from a PFIC to the US 
donee. This presumably means that the IRC § 1291(c) 
“deferred tax” plus interest will apply to the inclusion 
of the dividend.
 The exception will avoid recharacterization of the 
purported gift if it can be proven that (a) a nonresident 
alien individual owns shares in the foreign corporation, 
(b) the individual reported the transferred amount in 
his country of residency both as (i) a “distribution” from 
the foreign corporation and (ii) a gift to the US donee, 
and (c) the US donee reported the gift on Form 3520 to 
the IRS on a timely basis. The requirements under (a) 
and (b) above are difficult to prove if (i) the country of 
residency of the donor does not tax deemed dividends 
and thus they are not reported, or (ii) there is no gift tax 
or no gift tax reporting by the donor.15

 Regulations do not provide guidance on the above situ-
ation which is quite common. It is believed, although there 
is no authority for the proposition, that if such a transfer 
is made from a corporate account and the donor is able to 
prove that his country of residence would tax neither the 
distribution nor the gift, then the purported gift should 
not be treated as a dividend to the US donee, but as a gift.

E. The Expatriate Exception
 Section 2501(a) (2) excepts the case of certain indi-
vidual foreign donors “to whom “section 877(b) applies 
for the taxable year which includes the date of transfer.” 
Section 877(b) provides an alternate system of taxation 
for “covered expatriates” during the ten-year period 
following the date they renounced citizenship or “long-
term” residence. These are US citizens and residents 
who meet the net worth threshold of US$2 million or 
more than an average of US$124,000 in income taxes 
(adjusted for inflation; it is $145,000 in 2010) during the 
five years prior to the renunciation or termination date. 
If the individual renouncing citzenship or long-term resi-
dence either does not meet those minimum thresholds, 
qualifies as a “dual citizen at birth” or is younger than 
18 ½ years, then she is not a “covered expatriate” and 
can renounce without tax consequences.16

In 2008, Congress amended Section 877 by enacting 
new Section 877A, and in connection with the gift tax, 
new Section 2801.17 The latter Section stands on its 
own by targeting a gift or a bequest made by a covered 
expatritate or by his estate, directly or indirectly, as a 
“covered gift or bequest” and imposes the tax not on the 
foreign donor but on the donee. The donee must be a US 
citizen, resident or domestic trust. A “distribution” from 
a foreign trust is also covered, whether from principal or 
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income, if received by a US donee and the distribution 
is attributable to property transferred to such foreign 
trust by a covered expatriate. 
 As opposed to the old regime under Section 877, 
“covered gifts and bequests” apply only for expatriations 
which take place after the date of enactment of the new 
law.18 Thus, the “alternative” ten-year tax regime does 
not apply and any covered gift or bequest made by the 
covered expatriate during his lifetime or at his death 
would be taxed under Section 2801. 
 The Section 2801 tax is similar to the gift and inheri-
tance tax applicable in certain foreign countries, such 
as many Civil Law countries which impose those taxes 
on the recipient of a gift or inheritance. 
 There are a number of questions that have not been 
answered by this provision which may be covered by 
Regulations. For instance, it is not altogether clear how 
you determine whether a distribution of income to a 
beneficiary can be attributed to a transfer by a covered 
expatriate settlor or to another transferor to the same 
trust and to what period of time. 

III. The Conversion of Tangibles to 
Intangibles
A. Gifts of Real Estate-The Davies case.
 We know that a gift of real estate by a non-resident 
is subject to gift tax (except for the exclusion amount) 
as the unified credit of Secton 2505 does not apply to 
gifts by non residents.19 But can there be problems if the 
donor transfers funds rather than the realty?
 The issue has been in doubt since the Tax Court deci-
sion in Davies v. Commissioner20. The case involved the 
purchase of an estate in Hawaii by a son from his father 
which provided for a downpayment and the balance by 
a promissory note secured by a mortgage. The father 
wired to the son’s account both the downpayment and 
subsequently the payments to satisfy the note. The IRS 
claimed that the entire purchase price was a taxable 
gift because it was an indirect gift of the real estate. 
The court agreed that the downpayment was such a 
gift because it was prearranged that the funds be used 
as part of the purchase price of the realty, but denied 
that the sums gifted by the father and used by the son 
for payment of the note and mortgage was a gift of the 
real estate since no conditions were placed on the use 
of such funds. 
 Although not specifically mentioned, the core of the 
IRS’ argument in attacking the gift in Davies appears 
to have been predicated on a “step transaction” theory. 
And indeed, it was the “prearrangement” in the use of 
the funds which convinced the court to treat the transfer 
as a gift of the realty, not anything else. 
Only 3 subsequent cases have cited the Davies case 
and none of them involved a transfer of funds by a non-
resident alien.21 In all three, the courts rejected the IRS’ 
argument that a sale of real estate on credit by a parent 
to a child or between relatives was a disguised gift, hold-
ing that a valid and enforceable loan document had to 
be taken at face value.
 The lesson from Davies continues to be that care must 
be exercised in avoiding tying the gift to the particular 
US real estate purchase. The gift must be unconditional 
and a letter to that effect is certainly helpful.
 Davies avoided deciding whether the cancellation of 
the note and mortgage would be treated as a gift of the 
realty. Logically, it should not: the cancellation of a note 
should be treated as the gift of an intangible; a promis-
sory note is a “debt obligation” which is by Regulation 
“intangible property”22. The mortgage is only the security. 
However, if the loan was originally made by the donor 
for the purchase of the real property by the donee, it 
would be dangerous to disregard a possible argument 
by the IRS that the cancellation of the mortgage without 
consideration is a gift of the real property to the extent 
of the amount forgiven. Given the precedent of Davies, 
and the absence of authority on the issue, it would be 
preferable for the donor to transfer funds to the donee 
by wire transfer without any pre-arrangement that the 
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funds be used to repay the mortgage. While there is no 
assurance that the IRS will not attempt to claim a step 
transaction, at least the taxpayer has the holding of 
Davies on his side.

B. Has Estate of Pierre Changed the Law?
 Let us consider two typical scenarios of non-resident 
aliens who purchase US real property: 

(a) An ill-advised non-resident couple purchased real 
property in their individual names and wish to gift it to 
their children. Would the transfer to a domestic or foreign 
limited liability company (LLC) with a subsequent gift of 
the membership interests sometime in the future avoid 
the gift tax? 

(b) What if the foreign individual acquired the US 
real property through a double partnership structure 
involving a domestic LLC as owner of the realty with 
a foreign entity (either a “default” partnership or an 
eligible entity that “checks the box” to be taxed as a 
partnership) as the top tier partnership.23 Would a 
subsequent transfer of the foreign partnership interests 
be safe from attack?

 After Blodgett decided that an interest in a New York 
partnership was intangible property, 24 other courts have 
held that a partnership interest may be looked through 
depending on whether one adopts the “aggregate” or 
“conduit” theory or the “entity” theory of partnership 
taxation.25 And although the IRS has ruled privately 
that a partnership interest is intangible property,26 it 
may have regretted that statement since it now lists 
whether a partnership interest is intangible or tangible 
property as one of the issues it will not rule upon.27

 During the last ten to fifteen 
years, LLCs have supplanted statu-
tory partnerships as the preferred 
entity form for pass-through income 
tax treatment. So a timely query Is: 
is there any difference in the treat-
ment of an LLC membership interest 
in terms of gift and estate taxation?
 There is no question that LLCs 
have more of the “entity” charac-
teristics than partnerships. An 
examination of most LLC statutes 
will confirm not only that the LLC 
must be formed by filing a document 
similar to those filed by corporations 
with the state agency charged with 
incorporations, but there are many 
elements of corporate law built into 
the most LLC laws. Moreover, at 
least one case has declared mem-
bership interests in LLCs to come 
within the definition of “intangible 
property.”28

 Because of the uncertainty as to the nature of the 
partnership interest and the statement in the “check-
the-box” Regulations that disregarded or pass-through 
treatment would apply for “federal tax purposes,” there 
has always been a concern that a gift of the membership 
interest may be looked through to the underlying asset.
This doubt may have been somewhat dispelled after the 
Tax Court decision in Estate of Suzanne J. Pierre29, which 
although involving a gift valuation, held that when a 
membership interest of a single member LLC, treated 
as a disregarded entity, is gifted, one must value not 
the underlying assets of the LLC but the membership 
interest itself. In other words, you do not “look through” 
to the assets of the LLC to value the gift. 
 The case involved a classic domestic estate plan-
ning strategy of gifting part of the interest in an LLC 
to trusts for the donor’s children followed by a “sale” of 
the remaining interests to the trusts for a promissory 
note. The gift would be covered by the unified credit and 
the sale would be an arms length transfer for valuable 
consideration not subject to the gift tax. While one could 
argue distinctions, it is very clear that the court empha-
sized that when a gift of an LLC membership interest 
is made, the law will require you to treat that interest 
as the property being gifted.
You can get a good sense of the majority’s thinking from 
the following passages: 

Neither the check-the-box regulations nor the cases cited 
by [the IRS] support or compel a conclusion that the 
existence of an entity validly formed under applicable 
State law must be ignored in determining how the 
transfer of a property interest in that entity is taxed 
under Federal gift tax provisions.30
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 And further on:

While we accept that the check-the-box regulations 
govern how a single-member LLC will be taxed for 
Federal tax purposes, i.e., as an association taxed as a 
corporation or as a disregarded entity, we do not agree 
that the check-the-box regulations apply to disregard the 
LLC in determining how a donor must be taxed under the 
Federal gift tax provisions on a transfer of an ownership 
interest in the LLC31.

 Estate of Pierre had two stages. After the above deci-
sion was rendered the court went on to decide whether 
the two-step process of gift followed by sale was the same 
transaction under the step transaction doctrine. Although 
the court held it was, the case was a big win for the tax-
payer. Not only did she end up paying little tax after valu-
ation discounts were accepted, but the IRS has decided 
not to appeal the first decision: the one holding that what 
taxpayer transferred was her membership interest and 
not the underlying assets. It should be noted, however, 
that the IRS has not acquiesced in the decision.32

 So can one now say that in the first scenario posed 
above, the non-resident aliens may avoid gift tax by 
transferring the membership interests of the LLCs in-
stead of the realty in pretty much the same fashion that 
Mrs. Pierre was held to have transferred the membership 
interest of her LLC capitalized a few days before with 
a substantial deposit of funds? And if so, wouldn’t the 
transfer of a membership interest held from the time 
of the initial purchase of the real estate be even more 
clearly a transfer of an intangible rather than of the 
underlying realty?
 One may differentiate the facts of Estate of Pierre, 
although in both the scenario where the LLC is created 
to convert the property being gifted from tangible to 
intangible and in the setting up of the New York LLC 
by Mrs. Pierre a two step process was also involved. On 
the other hand, the step transaction doctrine is a time 
honored doctrine and unless the facts are exactly the 
same one must be cautious because whenever a trans-
action has more than one step, attack through the step 
transaction doctrine is always a possibility and that 
danger remains.
 On the other hand, if an LLC is already in place and 
was not formed as a precursor to a subsequent gift of 
the membership interests, we can certainly find comfort 
in the holding of Estate of Pierre.
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Conclusion
 First, a thorough examination of the precedents must 
lead to the inescapable conclusion that gifts of funds 
through wire transfers are gifts of “intangible property.” 
The law is clearly on the side of the taxpayer. Naturally, 
care must be had that funds are not transferred from 
a corporate account. Gifts and bequests from covered 
expatriates are now subject to the US gift tax beyond 
the ten-year period after expatriation.
 Secondly, gifts of funds to purchase real estate con-
tinue to present a trap for the unwary, but the danger can 
be minimized if the gift is expressly made unconditional.
Finally, the holding of the first decision in Estate of Pierre 
while not clearly dispositive, significant aids in the gift-
ing of LLC interests by non-residents.n
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IRS Practice Developments 
From Tax Section Liaison Meeting

By Theodore F. Brill, Esq.,, Theodore F. Brill, P.A., Plantation FL and 
Harris L. Bonnette, Jr. Esq.,  Ivan Cole Bonnette & Kane, Jacksonville, FL

 The Internal Revenue Service and The Florida Bar Tax 
Section had their annual liaison meeting at the IRS Ap-
peals Office in Plantation, Florida, on June 9, 2011. The 
meeting was organized under the direction of Co-Chairs 
Frances Sheehy, Mitchell Horowitz, and Theodore Brill. 
The meeting was coordinated by Cherene Deem, the 
Stakeholder Liaison Acting Area Manager for the IRS 
District Office, and Chris Merrill, of Stakeholder Liaison.
  The participants included Tax Section members 
throughout the state active in various IRS procedural 
matters. The IRS personnel came from numerous depart-
ments and divisions including Office of Chief Counsel, 
Appeals Division, Estate and Gift Tax function, Exami-
nation Division, Collection Division, and the Taxpayers’ 
Advocate’s Office. 

IRS Identity Theft
 A particular area of concern was the explosion in IRS 
identity theft. Cherene Deem presented the IRS concerns 
as to identity theft. IRS identity theft cases rose from 
an estimated 52,000 in 2008 to 987,000 in 2011 for only 
the period January through May 5th. Individuals are fil-
ing bogus returns using other taxpayers’ social security 
numbers which is causing tremendous problems for the 
actual taxpayers including significant delays in obtain-
ing refunds. The concerns with regard to identity theft 
for taxpayers include that someone can get employment 
by stealing a Social Security Number.
 With regard to preparers, Cherene Deem also dis-
cussed that there were approximately 700,000 Preparer 
Tax Identification Numbers at present with 62% indicat-
ing no professional designation. 
 There now is a special IRS Identity Theft Unit called 
Identity Protection Specialized Unit. Its telephone num-
ber is (800) 908-4490. The IRS e-mail mailbox to forward 
suspicious e-mails is phishing@irs.gov. 
 The average victim spends over 141 hours fixing dam-
age due to identity theft. The IRS is taking various proac-
tive steps including locking of Social Security numbers 
for deceased taxpayers as well as locking dormant tax 
numbers upon request. It is also seeking legislation to 
change the privacy law to allow disclosure to local and 
state authorities. Most identity thefts occur with e-filed 
returns.

IRS Counsel
 Kenneth Hochman from the Small Business/Self-
Employed Division (‘SB/SE”), Office of Chief Counsel, 

discussed developments within the Office of Chief Coun-
sel. He discussed various administrative issues includ-
ing the current assignments of units in SB/SE and the 
difference between the small and large case divisions. 
In Mr. Hochman’s opinion the SB/SE attorneys are not 
more involved in audits than they used to be. This is in 
contrast of course to the attorneys’ significant involve-
ment in the large case area. 
 In terms of trends, Mr. Hochman indicated that they 
continue to handle a great many CDP cases. They also 
feel that they are starting to see more large-dollar cases.
 There was some discussion among the membership 
in terms of requesting the input of Mr. Hochman’s office 
with regard to various collection or examination func-
tions. Likewise, the members expressed their interest in 
being able to give input to IRS Counsel before it gives 
approval to Collection with regard to nominee actions. 
Mr. Hochman emphasized that requests for assistance 
must come from examination or collection as the case 
may be. Also, in answer to the question with regard to 
the existence of any increase in IRS activity in assessing 
preparer penalties, he stated that his office has not seen 
this as they have not had any involvement with regard 
to preparer penalties.

Appeals
 The Appeals Office was represented by Luis Arritola 
as well as Anita Friedlander, who now manages Estate 
and Gift Appeals for the Eastern United States. Collec-
tion Appeals is discussed separately below. 
 Mr. Arritola in his overview indicated that his area 
of jurisdiction did not include Estate and Gift or Inter-
national because they are separate divisions within the 
Office of Appeals. He covered the current organizational 
chart for the Office of Appeals in some detail. A major 
area with regard to relevance for practitioners is the 
separate function with regard to appeals technical guid-
ance. 
 Technical guidance has various degrees of relevance 
depending on the nature of the appeals issues. The Ap-
peals website has all the issues that are coordinated 
for technical guidance. This is significant with regard 
to the settlement of cases. An appeals coordinated issue 
requires approval from technical guidance. There are 
only two such current coordinated issues with regard 
to the Estate and Gift area. These are family limited 
partnerships and 6166 installment payments.
 In addition to coordinated issues, Appeals has the 
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ability to coordinate matters which are not designated 
coordinated issues. The difference is, an appeals coordi-
nated issue requires concurrence from review, whereas 
for a non-officially coordinated issue Appeals still would 
seek the information advice, but it would not need to 
follow the opinion of technical guidance, although it 
normally would. There are also lesser issues which do 
not need review and concurrence, but there still is an 
impact.
 With regard to preparer penalties appeals, Appeals 
does handle these issues. Mr. Arritola indicated that in 
his opinion they had a very high rate of resolving these 
issues at the appeals level.
 Appeals officers are not evaluated based on their rate 
of sustaining proposed liabilities. They are independent 
and their evaluations focus more on issues such as the 
timely handling of appeals. Mr. Arritola emphasized that 
the first appeals conference needs to be a substantive 
settlement conference; accordingly, practitioners need to 
be prepared to engage in meaningful settlement discus-
sions. Also discussed was the venue for appeals meetings, 
particularly from an appeals matter originating from 
a service center. He emphasized that if a face-to-face 
meeting was requested as a reason for transferring a 
case from the service center appeals unit that indeed 
there should be that necessary meeting.
 There was significant discussion with regard to exten-
sions. There was actually disagreement philosophically 
between the appeals officers as to the merits of Form 872 
versus Form 872-A. This mirrored a similar difference 
of opinion on the practitioner side as well. Mr. Arritola 
particularly favored the use of Form 872 because he 
liked the idea of a specific statute of limitations deadline. 
There was some discussion among the practitioners as 
to the advantages and disadvantages of specific versus 
unlimited extensions of the statute of limitations.
 In the Estate and Gift area, their current workload 
includes various Ponzi cases and clawback issues as 
well as estate tax penalties. The Estate and Gift Tax 
appeals officers are currently working estate tax returns 
for decedents dying in 2008 as well as unfiled gift tax 
returns.

Taxpayer Advocate
 The Taxpayer Advocate function was represented by 
Theresa Lucotti-Bildik, a Taxpayer Advocate Manager, 
and Sally Chavez, a Field Systemic Advocacy Analyst.
 There was a brief review of the case advocate process. 
The largest change within the unit is the explosion of 
identity theft cases. This is where someone steals a social 
security number and files a false return. These cases 
can take three to four months to resolve. An Identity 
Protection Specialist Unit (“IPSU”) was created to work 
specifically with identity theft cases and this unit is not 
part of Taxpayer Advocate’s office.
 Currently for the Taxpayer Advocate’s office identity 

theft cases are half of their cases. Ms. Lucotti-Bildik 
indicated that her unit alone receives approximately 15 
– 20 of these cases per day. This has caused a significant 
problem with regard to her staffing level. Although she 
has about twenty people, their caseload rose from ap-
proximately 40 – 50 cases per staffer to 100 – 110 cases.
 Within the Taxpayer Advocate’s Office, the priority 
cases include those where there is economic harm being 
suffered, immediate threat of adverse action, or irrepa-
rable injury or harm. In such matters contact must be 
made within three business days. 
 Systemic burden cases are cases where there is a 30-
day delay beyond normal processing time, no response 
by the promised date, or the procedure did not operate 
as intended.
 Cases involving identity theft are still worked by Tax-
payer Advocate rather than IPSU if there is economic 
harm, - such as, for example, the inability to meet nec-
essary living expenses. Revenue officers can be stopped 
from enforcement in these types of issues.
 In answer to various questions with regard to CDP 
cases and their relationship with Taxpayer Advocate, it 
was discussed that the taxpayer can file a CDP and still 
be in the Taxpayer Advocate’s office.
 The Taxpayer Advocate’s office will keep cases involv-
ing identity theft if IPSU declines or has failed. Also, they 
would keep cases where there was a need for taxpayer 
assistance or if the taxpayer was not satisfied with IPSU.

Examination
 Examination was represented by managers Margarita 
N. Palacio and Angie Krumenacker. Ms. Palacio indicated 
that her examiner level is approximately 10 – 11 agents 
per supervisor. In terms of the agents’ workload, they 
try to assign each agent approximately 25 tax years. 
 In terms of changes that they see, they indicated that 
there is the National Research Program. This is the suc-
cessor to the old TCMP. They are now working on 2009 
returns for Forms 1040. In the 2011 fiscal year they will 
start a Form 1120 Examination Program. This is an 
every- item type examination for statistical purposes. 
She indicated that this would probably actually start 
delivery of the returns to the field in the third quarter 
of Fiscal Year 2012. Other areas of concentration include 
ATAT cases for abusive promoters and transactions. Also 
related would be UBS trading cases. FBAR issues are 
continued to be considered as well as whether there is 
willfulness. 
 Another project is the high income/high wealth strat-
egy. There is an emphasis on this for taxpayers with total 
positive income of over a million dollars with Schedule 
C returns.
 The non-filer strategy focuses on potential unreported 
income of greater than $100,000. There is also a compli-
ance initiative program to address unknown or sus-
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pected areas of non-compliance within a given industry, 
geographic area, specific event or occupation. Examples 
of this include nail technicians, landscapers, passive 
activity losses, self-rent, investment interest, etc.
 Other priority work includes promoter investigations, 
whistleblower cases, grand jury work, and preparer 
penalties with regard to eligibility for the earned income 
tax credit.

Collection Division and Appeals 
Resolution
 The Collection Division was represented by manager 
Vonice Gibbs as well as OIC Manager Dara Freeman and 
Revenue Officer Cyd Sykes. Additionally, Elise Stewart, 
an Appeals Resolution officer handling collection cases, 
as well as Roberta Wagner, the manager of the Appeals 
Resolution Office, which handles all Collection appeals, 
spoke. 
 There was substantial discussion with regard to 
the Fresh Start Initiative. This is with regard to the 
withdrawal rather than release of liens. This is a major 
change. If the account is full paid they will now with-
draw a lien even after a lien has been released. This 
is intended to help for credit score purposes. A lien 
withdrawal must be requested. It is not automatic. The 
request can be made through a Form 12277 or a written 
request for lien withdrawal.
 With installment agreements, the Fresh Start Initia-
tive also may be used if the liability will be paid within 
five years and is no more than $25,000 total. The $25,000 
total is also applicable to businesses including if it is paid 
down to that amount, but in that case the installment 
agreement must not be over 24 months. 
 The IRS with regard to the Fresh Start Initiative still 
has the right to ask for information with regard to the 
offered installment agreement. They also are required 
to make three payments before it goes into effect.
 The tax liability threshold to file a tax lien has in-
creased from $5,000 to $10,000, although a lien can be 
filed for a lesser amount. 
 With regard to offers in compromise, a new Form 656 
was issued in March, 2011. The new version is easier to 
follow. All offer in compromise groups will be disbanded. 
All offers will be worked by two service centers. The ex-
isting offer in compromise units will become field groups. 
Nationally, of the offers processed, approximately 25% 
are accepted. 
 There was some discussion with regard to real estate. 
They generally believe that the local property appraisers 
are fairly accurate. The IRS then allows a 20% reduction 
for forced sale consideration. The IRS also uses various 

internet sites to attempt to verify value. They will look 
at bankruptcy potential with regard to evaluating and 
considering offers.
  The appeals unit in terms of expediting resolutions 
indicated their concerns including wanting all pertinent 
documents including with the CDP request. They feel 
that documentation often is not forwarded with the CDP 
request. They believe there also should be discussion as 
to possible collection alternatives including what should 
happen if the case is not currently collectible. They also 
request as much notice as possible with regard to any 
needed rescheduling of conferences because of their 
caseload.

Estate and Gift
 The Estate and Gift unit was represented by Aliza 
Schechet, an attorney with that unit.
 With regard to Estate and Gift, the representatives 
had questions as to the concentration of cases. Ms. 
Schechet indicated that they were seeing a lot of double 
deductions taken on Forms 706 and 1041. 
 There was discussion with regard to appraisers. The 
Estate and Gift Tax Division has concern as to the ap-
praisers. Among other things they feel there is an overlap 
in business and property appraisers where appraisers 
are giving appraisals as to which they are not qualified 
or otherwise rendering poorer quality appraisals.
 There was also discussion with regard to new ap-
praiser penalties. These regulations were effective in 
April. An example with regard to this would be apprais-
ers performing work for which they are not qualified.
 There was discussion about the selection of returns at 
the service center in Cincinnati. The process of selecting 
returns that were “on the wall” was discussed in terms 
of the various characteristics that result in the returns 
being selected for examination.
 With the nature of the procedural aspects of han-
dling the items there was discussion as to a preference 
for representatives who start the examination having 
the ability to fully conclude the examination including 
their technical ability. Specifically, if non-attorneys are 
handling examinations that they should have the ability 
to fully understand the issues. 
 In terms of timing of the examinations and possible 
appeal, Anita Friedlander from Estate and Gift Tax 
Appeals indicated that they had very few appeals in 
non-docketed status because of the timing issues. Spe-
cifically because there is no ability to extend the Statute 
of Limitations, most of the cases they have are pending 
in Tax Court.
 The Tax Section is grateful for the efforts of SBSE 
Stakeholder Liaison members Cherene Deem and Chris 
Merrill, and all the IRS personnel who shared information 
which continues to make this program successful. This 
summary solely reflects the understanding of the authors 
and was not reviewed by any IRS employee for accuracy.
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History of the Tax Section
Dedication
 Though it has taken many years to assimilate the 
information necessary to prepare this History of the 
Tax Section Report, recognition must be given to the 
two individuals who have had the greatest impact upon 
this product. Regrettably, recognition for both must be 
posthumous. The first of these individuals is Professor 
James Wershow (Chair of the Section 1967-68). Pro-
fessor Wershow, who inspired many students through 
his teachings at the Institute of Food and Agricultural 
Sciences at the University of Florida, first initiated the 
collection of materials utilized for this Report in the 
mid-1970’s. David Richardson (Chair 1981-82) deserves 
thanks for preserving Professor Wershow’s collection of 
materials. After long last, Jim, your project has been 
completed; rest well. 
 The other individual who coerced, enticed, badgered..., 
(however appropriately phrased) me into this project is 
the late Gerald Hart who was taken from us tragically 
as he prepared to serve his term as Chair following Ed 
Koren (Chair 1990-91). Jerry truly understood the need 
to know one’s history in order to plot one’s course for the 
future so as to avoid the same mistakes and not lose 
sight of one’s principles. His leadership and friendship 
will be sorely missed. 

Rededication
 As we update the History of the Section Report for the 
third time and as the 60th Anniversary of the Section 
draws close (2012), I would like to rededicate this update 
of the Section to Marvin Gutter (Chair 2000-2001) who 
passed in the Winter of 2010 just weeks after meeting 
with me to discuss his many years of active participa-
tion in the Section. I can think of no one individual with 
whom I have had the pleasure of becoming acquainted 
over my many years with the Tax Section, who has em-
bodied the meaning, spirit, dedication, insight, generos-
ity, unselfishness and meaningful presence and impact 
upon the Tax Section than Marvin Gutter. He was a 
leader, mentor, catalyst for change and statesman. He 
gave so unselfishly to the profession as he did in his 
personal commitments to his family and his community 
and made an everlasting impact upon us all. He will be 
dearly missed but the results of his efforts will live on 
with the Section.

Introduction
 As the Tax Section enters its seventh (7th) decade of 
service, it is befitting that we once again take a retrospec-
tive look at our past achievements and chart our course 
for the future. It is the goal of all who have participated 

in this project that this report be utilized for the follow-
ing purposes: 
i)  To recruit new members to the Tax Section; 
ii)  To educate members as to the activities of the Sec-

tion; and 
iii)  As a guide to the wealth of materials that have been 

collected from past chairs of the Section to be utilized 
for future decision making on issues of interest to 
the Section. 

 I would like to relay special thanks: to all of the past 
chairs of the Section that have taken time from their 
practice or active retirements to provide us with the 
information necessary to prepare this Report; to the 
late Professor James Freeland for providing necessary 
background and “flavor” to many of the events described 
hereinbelow; and to Bill Townsend for raising the bar 
(literally) for literary achievement by the Tax Section 
scribe. 

1950’s - The Decade of Inception. 
 The Tax Section of The Florida Bar is an outgrowth of 
the Committee on Federal Taxation of The Florida Bar. 
The leaders of this standing committee of the Bar rec-
ognized that the rapidly evolving field of tax law needed 
more specialized treatment. Beginning in September of 
1950, the committee changed its name to the Tax Com-
mittee and adopted regional meetings and area chair to 
encourage greater committee participation. 
Michel Emmanuel, (Chair 1954-55) recalls that the cre-
ation of the Section was a direct result of a meeting called 
by John Donahoo in Jacksonville, September 23, 1950, 
which set off the evolutionary process noted above. This 
culminated in the formation of the Tax Section by a vote 
of the Board of Governors at the annual Bar convention 
in June of 1952. The Tax Committee formally ceased op-
erations and reorganized itself as the Tax Section at an 
organizational meeting held in Orlando on July 26, 1952. 
 Hugh R. Dowling was named the first chair of the Sec-
tion which had a membership of 111. Membership dues 
were $5.00 annually except for those that had 3 years or 
less experience as a member of the Bar, in which event 
it was reduced to $2.50 annually. The first Treasurer’s 
report (a copy of which is attached hereto as Schedule 1) 
reflected a profit of $361.45 based on $510.00 of member-
ship dues paid. The Section consisted of 4 committees 
as follows: 
•	 Committee on Federal Income Tax - Lucius A. Buck, 

Chair. 
•	 Committee on Estate and Gift Taxes - Douglas D. 

Felix, Chair. 
continued, next page
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•	 Committee on State and Local Taxes - Ben C. Willis, 
Chair. 

•	 Committee on Public Relations - Michel G. Emmanuel, 
Chair. 

 The early issues facing the Section are still quite fa-
miliar, some 50 years later. The unauthorized practice 
of law (“UPL”) was the most controversial issue during 
the early years that pitted Certified Public Accountants 
against the Tax Bar. In this instance, the concern was 
over whether CPA’s should issue any tax advice or 
whether such advice was purely within the purview of 
the attorney. It is with great interest to witness how this 
issue of unauthorized practice of law has continued to 
play a crucial role in the Section’s activities, pitting dif-
ferent professional organizations against the Tax Bar. 
Always controversial, this issue certainly is representa-

tive of one of the cornerstones of the Section’s existence 
- the need to adequately protect and represent the con-
suming public. Michel Emmanuel also shares with us 
that the modernization of Florida Statutes dealing with 
probate and estate taxation was the other major focus 
of the Section during its early years. 
 Another of the cornerstone issues upon which the 
Section has developed is the further refinement of the 
level of expertise and professionalism within the Bar, 
and raising the public awareness of the need for legal 
services from tax attorneys. The first concept of tax 
specialization arose quite early in the Section’s history. 
This, as with UPL, has evolved significantly over the 
years to the current certification program. 
 The Section first published the Tax Section Bulletin 
during its first year of operation and held institutes for 
Section members and the general Bar membership. In 
an effort to educate the public, a speakers’ bureau was 
developed to address civic groups and hold radio talk 
shows. The first major federal legislation to attract the 
Section’s interest was the Internal Revenue Code of 1954. 

 As the decade of the 50’s came to a close, 
the Section membership had increased to 
150 members, and there were 10 committees 
and 3 special committees. The Executive 
Council consisted of 17 members (3 officers 
and 14 at large).

1960’s - The Decade of Service 
to the Bar
 It was during the 1960’s that the Sec-
tion’s service to the Bar was first brought 
into the spotlight. The Tax Section consti-
tuted the tax lawyers of the Bar and they 
recognized their duty to represent the Bar. 
At the turn of the decade, under the leader-
ship of Horace R. Drew, Jr. (Chair 1959-60) 
and George Ericksen (Chair 1960-61), the 
Tax Section was able to secure federal tax 
exempt status under Section 501(c)(3) for 
both The Florida Bar and the newly estab-
lished Florida Bar Foundation. Horace Drew 
provides us with the following materials: 
 Subsequent to the creation of the pres-
ent integrated Bar in 1948, The Florida Bar 
was ruled exempt by the Treasury Depart-
ment as a Business League under Section 
501(c)(6) of the Internal Revenue Code by 
ruling letter dated May 11, 1956. On Febru-
ary 10, 1956, The Florida Bar Foundation 
was incorporated, and an application filed 
for exemption under Section 501(c)(3) as 
a charitable corporation. This application 
was denied by the Treasury by letter dated 
August 5, 1960, on the ground that stated 
Foundation purposes “appear to be clearly 

Report of Receipts
and Disbursements of tax Section

the Florida Bar
august 1, 1952—March 15, 1953

ReCeIPtS:

93 members at $5.00 per year $465.00
18 members at $2.50 per year $45.00
  $510.00
Mabry, Reeves, Carlton, Anderson, Fields
and Ward, to reimburse out of pocket
expenses for stanps and office supplies. $7.26

Free Press Publishing Company, December,
1952, Tax Section Bulletin $73.93

Free Press Publishing Company, February,
1953, Tax Section Bulletin $56.65

Milam, McIlvaine, Carroll & Wattles, to
reimburse out of pocket expenses, telephone
calls, in connection with preparing brief for
Supreme Court. $6.10

Bank Charges $4.52 $148.55

Balance on hand March 15, 1953  $361.45

Respectfully Submitted,
Norman Stallings
Treasurer–Tax Section
The Florida Bar

HISTORY OF THE TAx SECTION
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business league purposes”, subject to submission of ad-
ditional information. 
 At this point, the Board of Governors called on the 
Tax Section to obtain the Foundation tax exemption, and 
a Special Committee on Federal Tax Exemption of The 
Florida Bar Foundation was appointed on October 24, 
1960 by George Ericksen, Tax Section Chair, comprised 
of Ralph Martin, William T. Stockton, Jr., Mr. Marshall 
Cassedy (ex officio) and me, as Chair. 
 The Special Committee accepted the task and gave 
first consideration to the fact that on the records of the 
Treasury both The Florida Bar and the newly-estab-
lished Foundation were designated as “business leagues” 
for tax purposes. 
 After extensive analysis and research, and substan-
tial revisions in Foundation Charter and By-Laws, the 
Special Committee prepared and filed separate Amended 
Applications for Exemption based on (1) The Florida Bar 
as an official arm and instrumentality of The Florida 
Supreme Court exempt under Section 170 of the Internal 
Revenue [Code] and (2) the Foundation as a non-profit 
charitable corporation exempt under Section 501(c)(3) 
of the Internal Revenue Code. Following a conference 
in Washington and the submission of added data, these 
applications for exemption were subsequently granted 
by the Treasury: The Foundation by Exemption Ruling 
on June 12, 1962 and The Florida Bar by Exemption 
Ruling dated January 16, 1963. These organizations 
have enjoyed this favorable tax status ever since those 
dates. 
 The obvious point here is that The Florida Bar and 
The Florida Bar Foundations should, in my opinion, be 
kept advised by their tax attorneys, the Tax Section, to 
closely adhere to and follow the requirements of their 
respective exempt ruling representations and require-
ments, in order to retain their respective exempt status. 
This is particularly true in the areas of the standards of 
professionalism, and activities in lobbying and politics 
prohibited by these statutes. I believe that the Tax Sec-
tion has a specific and historic duty to do so. 
 The other major focus during the 1960’s was on 
educating general practitioners to identify tax issues 
and seek guidance from a “tax specialist”. The Section 
maintained institutes on a regular basis for the Bar 
and utilized the Tax Law Notes, a regular feature of 
the Florida Bar Journal established during William O. 
E. Henry’s (Chair 1958-59) tenure as a means to dis-
seminate information to general practitioners. 
 The Tax Section also took a proactive stance in spon-
soring and commenting on legislation at both the state 
and federal levels. State issues focused primarily on 
Florida’s apportionment statute, addressing ad valorem 
assessments and protecting and refining the green 
belt legislation to preserve agricultural land; while the 
federal issues related to the continuing evolution of the 
1954 Code. 

 In 1966-7 the Tax Section was chaired by Stephen 
T. Dean who, prior to relocating to Florida, as Chair of 
the Philadelphia Bar Tax Section presented its views 
on pending legislation to the appropriate Committees 
of Congress. Steve Dean initiated the same program on 
behalf of our Tax Section, and he presented its views in 
the course of appearances before the Senate Finance 
and House Ways and Means Committees. Since then the 
House and Senate Committees as well as the Internal 
Revenue Service, have been receptive to the expressed 
views of The Florida Bar Tax Section which, in that 
sense, established an early presence at the national tax 
level. 
 It was also during the 1960’s that the Section began 
mixing entertainment with meetings. Though its mem-
bers had a heavy schedule of work meetings throughout 
the state, the Section’s membership also had travel 
weekends to Jamaica, the Bahamas, Mexico, Columbia, 
Puerto Rico, Costa Rica, etc. The Section developed the 
personality and reputation within the Bar of being hard 
working and dedicated individuals that had the ability 
to truly enjoy themselves in the company of their fellow 
practitioners. 

1970’s - Growth and Reorganization
 The membership of the Tax Section exploded to nearly 
1,500 during the 1970’s. The Section leadership first 
responded to this growth by substantially increasing 
the membership of the Executive Council. Joel Sharp, 
Chair (1976-77), implemented a thorough advanced 
agenda presentation for all members of the Executive 
Council and practically doubled its size by involving 
a number of young tax lawyers around the state who 
wanted to serve. A number of other chairs followed this 
approach and ultimately it was determined that the 
Section’s organizational structure had to be decentral-
ized to allow even greater participation. It was believed 
that this would allow for a healthier Section, placing less 
emphasis on the Chair’s activities and more upon the 
various members that made up the Executive Council. 
By the time the decade ended, under the leadership of 
Richard O. Jacobs (Chair - 1978-79) the Section had 
been reorganized into six (6) divisions and forty-five (45) 
committees. 
 Due to the increased size of the Section’s membership 
and the growing interest in the tax field, the Section’s 
CLE programs were highly successful, thus greatly 
enhancing the financial solvency of the Section. Dur-
ing this period, the Section reformatted its programs 
with more emphasis towards current events and more 
frequent programs. The Section also pioneered the use 
of (i) traveling programs to reach more practitioners, (ii) 
limited attendance programs and (iii) the requirement 
that speakers provide complete sentence outlines, thus 
giving the attendees useful resource materials. As a 
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result of the successes, the Florida Bar took a greater 
interest in the revenues of the Tax Section. The Board 
of Governors changed procedures regarding continuing 
legal education requiring the Section to coordinate with 
the CLE Committee of the Bar. Also, all Sections of the 
Bar including the Tax Section were required to forfeit a 
portion of their funds yearly to the Bar. This erosion of 
the independence of the Section has, at times, strained 
the relationship between the Section and the Bar and 
makes for some rather interesting budgeting issues. 
 During the 1970’s, the Section was very active on State 
tax issues. Most important was the Section’s participa-
tion, at the request of then Governor Askew, in render-
ing an opinion regarding the constitutionality of the 
proposed corporate income tax law. The Section opined 
that the constitutional prohibition against individual 
income tax would not be compromised by the passage 
of the corporate income tax law. It is widely considered 
that this opinion from the Section was crucial to the 
passage of this controversial legislation. 
 The Section introduced legislation and worked on the 
passage of many legislative initiatives dealing with the 
State of Florida estate tax and probate matters. It also 
prepared and filed briefs on State tax cases that were 
of interest to the Section involving documentary stamp 
and estate tax issues. Needless to say, the Section was 
extremely pro-active during the 70’s regarding legisla-
tion and administration of Florida’s tax laws. 
 On the Federal level, the Section, with the approval of 
the Board of Governors, continued to comment on behalf 
of the Florida Bar on many technical aspects of proposed 
Federal tax legislation and regulations. The Tax Section 
also took an active role in encouraging the Internal 
Revenue Service to make all letter rulings available for 
public inspection after deleting identifying details. 
 The Section’s continued involvement in the UPL area 
expanded to encompass concerns about the drafting of 
retirement plans and plan administration. 
 A major focus of the Section from 1975 through 1980 
was the debate within The Florida Bar over legal special-
ization. In the early 1970’s The Florida Bar determined 
to recognize specialization. After lengthy consideration 
of a number of options, the Bar elected to institute a 
“Designation Plan” with relatively minimal standards 
for participation that were designed to involve as large 
a segment of The Florida Bar members as possible. 
However, the leadership of the Tax Section believed 
that The Florida Bar had made a mistake in selecting 
the designation approach. It was the position of the 
Section that, although the Designation Plan resulted in 
participation by a broad segment of the Bar, it fell short 
of meeting its stated goal of assisting members of the 

public in identifying true legal specialists because the 
standards for designation were minimal, at best. 
 As a result of the Section’s continuous outspoken criti-
cism of the Designation Plan, then Florida Bar President 
Russell Troutman, at the request of Joel Sharp (the 
Section’s liaison with the Board of Governors), spoke at 
the meeting of the Executive Council in the summer of 
1977. Mr. Troutman invited the Tax Section to draft a 
pilot certification plan. He believed that a certification 
plan, if it would work in the practice of law at all, would 
be best suited for the practice of tax law. He wanted the 
Tax Section to take a leadership role in helping the Bar 
certify lawyers. He hoped that if certification proved 
successful in the field of tax law, it could be applied to 
other fields of law as well. 
 Chair Sam Ullman (1977-78) appointed a special com-
mittee consisting of Charles Egerton (Chair 1980-81), 
Robert E. Muraro (Chair 1979-80), Joel Sharp, Richard 
Jacobs, Ken Anderson, Ben Phipps, Hal Mullis, Alan 
Lindsay and himself to draft the proposed plan. The 
Committee produced a proposed plan and committee 
reports, explaining the intent of the various provisions, 
by late 1977. 
 The draft and the committee report were sent to all 
Tax Section members for review and comment. The 
comments were overwhelmingly in favor of adoption of 
a certification plan. Special meetings of the Executive 
Council were held on this subject in late 1977 and early 
1978. The draft plan was debated and ultimately adopted. 
 The Trial Lawyers Section, having heard about the 
Tax Section draft, prepared a draft certification plan for 
trial lawyers. That draft was based, in large part, on the 
Tax Section draft. 
 The Tax Section plan, along with the Trial Lawyers 
Section plan, was submitted to the Board of Governors 
of the Bar in early 1978. Mr. Sharp was a member of the 
Board of Governors at the time (the first Section Chair 
to serve thereon) and was instrumental in explaining 
the plan to the Board of Governors. Mr. Ullman and 
Mr. Egerton appeared before the Board of Governors 
on a number of occasions to urge adoption of the plan. 
Other Section members lobbied members of the Board 
of Governors as well, arguing that a certification plan 
would do a more effective job of assisting members of 
the public in finding a true specialist. At the same time, 
it would provide an incentive to members of the Bar 
to enhance their professional skills through extensive 
continuing legal education and other means in order to 
achieve recognition as a certified specialist. 
 The Tax Section plan and the Trial Lawyers Section 
plan were adopted by the Board of Governors in a very 
close vote, and later approved by the Florida Supreme 
Court. As a result of the tireless efforts of many people 
within the Section, taxation thus became one of the two 
original areas included in The Florida Bar Certification 
Plan. 
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 The Section was not only in the forefront of the certi-
fication movement, but continued to press its argument 
that the Designation Plan should be replaced by certi-
fication rather than allowing the two plans to co-exist. 
It was the position of the Section that the continued 
existence of side-by-side certification and designation 
plans would lead to confusion on the part of the public, 
especially after the United States Supreme Court effec-
tively removed most of the limitations on the advertise-
ment of legal specialties. The Section’s position in this 
regard was vindicated as designation has been phased 
out in favor of certification.
 The culture of the Section matured tremendously dur-
ing the decade of the 70’s. With the increasing member-
ship and the ever closer scrutiny of the Bar, gone were 
the days of the exotic trips to winter paradises in the 
Caribbean. The Section took on more of a business-like 
approach, having periodic Executive Council meetings 
three or four times a year and also various tax institutes 
or seminars. At the suggestion of David Richardson 
(Chair 1981-82) the Section initiated its first annual 
meeting in May, 1979 which was used as a springboard 
for the Chair-elect to outline his programs for the ensu-
ing year prior to the Bar’s annual meeting. Also, during 
the 70’s the first attempt to prepare a history of the Sec-
tion was initiated by James Wershow (Chair 1967-68), 
whose materials have played a great part in this report.

1980’s - The Pinnacle and the Other Side 
 The size (up to 1,800 members at the beginning of 
the decade) and stature of the Section continued to grow 
through the decade of the 80’s, achieving new heights 
after the Economic Recovery Tax Act of 1982 until the 
impact of the Tax Reform Act of 1986 was fully realized 
at the close of the decade. The Section’s prestige and 
influence appeared to have no limits during the 1980’s 
as its influence was felt not only in Tallahassee, on 
issues related to Florida law, but also in Washington, 
D.C., where the Section achieved new levels of respect 
on national and international issues. 
 Federal tax legislation and regulations related thereto 
took the forefront during the decade of the 80’s. With the 
arrival of President Reagan’s administration and the 
Economic Recovery Tax Act of 1982, significant federal 
tax legislation became almost an annual event. The mul-
titude of legislative changes made the Tax Section’s CLE 
programs most important as a means of keeping current. 
The size, frequency and success of these programs grew 
tremendously, the results of which further bolstered the 
financial solvency of the Section. 
 During the 1980’s, the Section ventured into new 
substantive areas of federal tax law and had significant 
impact upon the resulting legislation and regulations. 
One of the Section’s proudest accomplishments during 
the 1980’s was its leadership in convincing Congress 
and the Treasury Department to reconsider their initial 

proposal as to the method of withholding tax on income 
derived by nonresident aliens from United States real 
estate. Under the leadership of Bob Hudson (Chair 
1989-90), the Foreign Tax Committee initiated and 
shepherded to a successful conclusion the withhold-
ing legislation under the Foreign Investment and Real 
Property Tax Act (FIRPTA). Subsequently, the Section 
has consistently been in the forefront on various foreign 
tax matters and commenting on proposed regulations 
related thereto. The Section also began to co-sponsor an 
annual Institute on International Taxation in Miami, 
with the Florida Institute of Certified Public Accoun-
tants. 
 In other new substantive areas for the Section, the 
Agricultural Tax Committee of the Section chaired by 
Michael Minton, played a crucial role in identifying, 
researching, commenting upon and resolving ambigui-
ties under the depreciation schedules that were of great 
importance to Florida agriculture. Additionally, Richard 
Josepher and Marvin Gutter (Chair 2000-01) on behalf 
of the Section successfully obtained an I.R.S. ruling on 
the partnership tax status of the new Florida limited 
liability company. 
During these years of active involvement in federal 
legislation, the Section held a number of meetings in 
Washington, D.C. initiated by Ben Phipps (Chair 1985-
86) during his tenure as Chair. These meetings gave 
ample opportunity for direct discussions with members 
of Congress, the administration, the Treasury Depart-
ment, Judges of the Tax Court and Court of Claims, 
and other tax practitioners. These activities served to 
not only educate the Section members, but to raise the 
exposure and prestige of the Section nationally. 
 Among the many projects carried on in the Federal tax 
arena during the 80’s, the most ambitious project which 
utilized the greatest number of Section members was the 
“Tax Reform Act of 1986, Highlights Report and Practi-
tioner’s Alert List” prepared by Division V, then headed 
by Bob Hudson and Jerry August. This publication 
followed the enactment of the Tax Reform Act of 1986, 
which became law in October, 1986, and was distributed 
before year-end to provide vital year-end assistance to 
tax practitioners on a variety of subject matters that 
this sweeping tax legislation impacted. Approximately 
70 tax lawyers throughout the State participated in the 
preparation of this publication. 
 On the State level, the Section met many new chal-
lenges. Under the leadership of Larry Gragg (Chair 
1991-92), Jerry Hart (Chair 1991), Ben Phipps and Bob 
Pearce, the Section was instrumental in addressing 
issues ranging from changes in the Florida corporate 
income tax that would have adversely affected piggy-
backing, attempts to tax subchapter S corporations and 
limited partnerships, and controversial new taxes such 
as the unitary tax and sales tax on services. The Section 
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continued to appear in a number of Florida appellate 
cases, but during the 1980’s the focus was on state tax 
procedure. 
 Early in the decade, the Section published the defini-
tive treatise on Florida taxation, a concept which has 
now been adopted and carried forward by other publish-
ing companies. The treatise has been frequently cited by 
the appellate courts. The Section was also instrumental 
in establishing the National Association of State Bar 
Tax Sections, with Larry Gragg serving as Vice-Chair of 
the Association. Finally, during this period, the Section 
forged a new relationship with the Florida Department 
of Revenue, opening better lines of communication, com-
menting on regulations and greatly easing the ability of 
members of the Section to deal with the Department. 
 In striving to increase its membership and expand 
its exposure among new tax lawyers, the Tax Section in-
creased its focus on future tax practitioners. The Section 
began sponsoring annual orientation programs for begin-
ning graduate tax students at the masters programs at 
the University of Florida and the University of Miami 
schools of law. The orientation sessions familiarized stu-
dents with the employment opportunities in tax areas 
of law, such as in private firms, the Florida Department 
of Revenue, the Internal Revenue Service and within 
the judiciary. The Section also began sponsoring annual 
scholarships at these programs. Mindful that graduate 
tax students were once juris doctor students, the Section 
helped to foster an early interest in taxation by sponsor-
ing annual scholarships at law schools in Florida. The 
Section also began sponsoring an annual tax moot court 
competition. 
 The Section expended a great deal of energy dur-
ing the 1980’s on increasing the professionalism of the 
Bar. The Tax Certification Program approved in 1982 
became a model program for other Sections of the Bar. 
The Section did not rest on its successes, however, after 
the certification program became effective. Since the 
program’s inception, the Section has sponsored a certi-
fication review course, taught by tax professors on an 
annual basis, and has endeavored to find new ways to 
raise public awareness about the certification program. 
Joel Sharp and Sam Ullman were appointed to serve 
on the original Board of Certification, Designation and 
Advertising, and Charlie Egerton, Al O’Neil (Chair 1975-
76), Bob Hart, Ken Anderson, Professor James Freeland, 
Hank Raattama (Chair 1983-84) and David Richardson 
were appointed to the initial Tax Certification Commit-
tee. 
 In April, 1982, the Section awarded the first annual 
award to the lawyer making the greatest contribution 
to the practice of tax law in Florida. The first recipient 

of the award was Professor James Freeland of the Uni-
versity of Florida College of Law, a nationally recognized 
expert on tax law, a longtime member of the Section and 
renowned by many as the patriarch of the Tax Bar in 
Florida. A complete list of the recipients of this presti-
gious award is contained in the Tax Section membership 
directory. 
 In continuing its efforts on the UPL front, the Sec-
tion issued an advisory opinion regarding non-lawyers 
involvement in the pension and profit sharing plan areas. 
This issue found its way to the Supreme Court of Florida 
which ultimately established parameters within which 
non-lawyers were to confine their activities regarding 
pension and profit sharing plans. 
 Don Tescher (Chair 1984-85) reflects that the relation-
ship between the Section and the Bar was a primary focal 
point during the mid-80’s. The Section was instrumental 
in forming the Council of Sections, an ad hoc group of 
substantive law Section representatives, to deal with 
issues of common concern to the Sections. From this 
initial beginning, the Council of Sections has grown in 
importance and represents a formidable political force 
within the Bar. 
 Internally, the Section experienced much change 
as the decade of the 80’s came to a close. Under the 
leadership of Ed Koren (Chair 1990-91) the Bylaws of 
the Section were re-drafted with specific sensitivity to 
gender neutral language. The Section also entertained 
its first contested election with Les Barnett (Chair 1988-
89) outpacing challenger Bob Panoff. Bob Panoff (Chair 
1994-95) ultimately prevailed in the second contested 
election of the Section held in 1993. The Section leader-
ship, having fully realized the implications of the Tax 
Reform Act of 1986, initiated further restructuring of 
the Section to better address the ever evolving needs of 
tax practitioners in Florida. 

1990’s - In Search of CyberTax.com
 During the decade of the ‘90’s, all aspects of the U.S. 
economy experienced the intellectual technology revolu-
tion and the Tax Section endeavored to maintain itself on 
the cutting edge of this revolution, though obsolesence 
was now being measured in minutes and days rather 
than years. The Section also completed the reorganiza-
tion initiated in the late ‘80’s. Ed Koren (Chair 1990-91) 
notes in his annual report that the principal goal was 
to restructure the activities of the Executive Council, to 
involve more of the full council rather than have deci-
sions made merely by the officers and directors. There 
was also a concerted effort to increase the activities of 
former Section Chairs in educational forums, committee 
studies and significant participation in council meetings. 
Of particular note is the “Sam Ullman Annual Review 
of Tax Law”, which has become institutionalized at the 
annual organizational meeting held each summer. 
 By the time the Section celebrated its 40th anniver-
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sary in 1992, the Section membership had grown to 
greater than 1,900 members. Bob Panoff (Chair 1994-95) 
attributes this to the overthrow of “the politics of exclu-
sion and began the process of converting to the politics 
of inclusion..... Everyone was welcome to participate. The 
Tax Section started to become fun again.” By mid-decade, 
the Section, under the leadership of Linda Hanna (Chair 
1995-96) and Joel Bronstein (Chair 1996-97), undertook 
two surveys of its members and many of its members 
attended a 2-day long range planning retreat entitled, 
“Tax 2000” to analyze the survey results and chart the 
course for the Section as it prepared to enter the new 
millennium. David Bowers (Chair 1999-2000) chaired 
this meeting, which set forth a number of ideas for future 
projects that the Section has since undertaken. One of 
those new projects was the formation of the Young Tax 
Lawyers Committee established during Lauren Detzel’s 
year as Chair (1997-98), to recruit nouveau tax lawyers 
to become actively involved in the Tax Section and to 
develop a mentoring program whereby the elder states-
persons of the Section could help introduce our new tax 
lawyers. David Pratt shepherded this project through 
the approval process and served as the first Chair of 
this committee. 
 Larry Gragg (Chair 1991-92) noted that the Section 
made a concerted effort during this decade to improve 
its relationship with the Board of Governors and reas-
sert its position as the tax lawyers to the Florida Bar. 
The Section was instrumental in the formation of the 
ad hoc “Council of Sections” during 1991-92 fiscal year. 
Larry notes that Ed Koren played a pivotal role in this 
process. Also during this decade the Tax Section provided 
service to the Bar during the Constitutional Revision 
Commission. The Section served as technical advisor to 
the Commission. As the decade closed, the Section once 
again fulfilled its role as tax advisors to the Florida Bar 
by the participation of Sam Ullman and Don Tescher 
as members to the Florida Bar’s committee on Multi-
Disciplinary Practices and Ancillary Business. 
 At the beginning of the decade, the Section endeavored 
to re-emphasize its involvement on State tax issues to 
complement the reputation of the Section on federal tax 
issues. An early effort undertaken to achieve this result 
was to establish a national level state tax conference, 
which was first co-sponsored in 1992 by the Section, 
the Florida Institute of Certified Public Accountants 
and the Florida Chapter of Tax Executive Institute. The 
Section’s leadership on State issues enjoyed great suc-
cess throughout the decade, including such projects as: 
(i) the elimination of the limited liability company from 
Florida corporate income tax and subsequent rewrite 
of Chapter 608 of the Florida Statutes spearheaded by 
Richard Josepher; (ii) revisions to the Limited Liability 
Partnership Act and the Revised Uniform Partnership 
Act undertaken by Louis Conti (Chair 2001-02) and (iii) 
significant changes to the intangible tax and the use of 

non-Florida situs trusts. As the decade closed, the Sec-
tion added an additional notch on its list of successes for 
State legislation with the enactment of the new elective 
share statute. Lauren Detzel and Don Tescher were 
actively involved in this process. 
 The Section continued its prowess in dealing with 
federal tax matters. It maintained its leadership role 
on international tax issues with Bob Hudson (Chair 
1989-90) testifying (with the assistance of Jason Warner 
(Chair 1992-93)) at the House and Ways Committee’s 
hearing on foreign investments in the U.S. In addition, 
the Section submitted comments on proposed regula-
tions for the Uniform Capitalization Rules (§263A) 
prepared by Michael Minton and liberalization of sub-
chapter S eligibility requirements proposed by Jerry 
August. One of the Section’s proudest moments during 
the decade, however, was its amicus curiae brief in the 
Estate of Hubert case, prepared by Jerry August and 
Jack Freeland which clarified deductibility of estate 
administration expenses. The same authors followed up 
on this issue by submitting comments on the proposed 
regulations promulgated by the IRS in 1998 as a result 
of the Estate of Hubert case. 
 During the decade of the ‘90’s, the Section’s Annual 
Tax Moot Court (initiated in 1989) continued to grow 
in stature and now attracts competition teams from 16 
universities across the country. Susan Carlson, followed 
by Mitch Horowitz and Karen Keaton, pioneered this 
exciting new program for the Section. 
 The defining issue for the Section through the decade 
of the ‘90’s has to have been the intellectual technology 
revolution and its impact upon the legal profession. The 
Tax Section once again showed its leadership in ana-
lyzing and educating its membership regarding these 
developing technologies, starting with CLE courses 
regarding use of personal computers and the internet to 
developing a web page and tax chat rooms. Much of the 
Section’s business is now done via the internet/e-mail, 
which has brought Section membership closer together 
with instantaneous dialog opportunities. Other than the 
need to censor Bill Townsend’s jokes from his handheld 
gizmo, the Section has proven very successful in bring-
ing its membership, some reluctantly, into the new mil-
lennium. The impact of the technology revolution is yet 
to be fully realized but the Section membership has a 
much better grasp upon its potential and its trappings 
as a result of the Section’s leadership on this issue. 
Leading by example, Joel Bronstein (Chair 1996-97), 
J. Bob Humphries (Chair 1998-99) and Marvin Gutter 
(Chair 2000-01) were three of the driving forces behind 
the Section’s leadership on this issue.
 The social fabric of the Section continued to adapt to 
the changing Section membership and maintained the 
character of the Section as a close knit group that truly 
enjoyed each other’s company. The Section welcomed 
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with open arms its new members, the young tax lawyers, 
while jealously trying to maintain active participation 
by its senior members. The minutes of the Section dur-
ing the period of 1995-1998 also reached new literary 
heights (or depths, depending on who is critiquing), as 
Bill Townsend found a way to make the minutes of each 
meeting into an epic event. The following is a passage 
from the minutes of the 1997 organizational meeting: 
(with SINCERE apologies to Rudyard Kipling) 

By the banks of the great, gray green greasy St. 
Johns River, all set about with cypress trees, the 
aging Rock Python curled up to begin his tale ...... 

Ah, Best Beloved, he sibilantly said to the eager 
children of the tax law jungle, listen closely while 
I relate the story of the organizational meeting of 
the Directors of the Tax Section for 1997-98. As 
the jungle babies nestled amongst themselves to 
hear the senile old snake’s story, he hissed: “Bear 
in mind, O Best Beloved, ‘twas not I who first set 
down these events, but rather the hairless mancub, 
Mowgli Mark. Thus, errors and fabrications if there 
be any, are not, Best Beloved, to be attributed to this 
poor old serpent.” 

It came to pass, Jungle Juveniles, that the Queen of 
the City of Orlando-wat, with its extravagant archi-
tecture now turning into waste amid the onslaught 
of the mice, resplendent in her jewels and jingles, 
summoned her courtiers to meet in council on the 
3rd of July, 1997 at forty past the hour of three in 
the post meridian .... 

 In his hirsutely ingratiating manner, the Panoff, bear-
ing a striking resemblance to King Louie of Disney fame, 
slyly insinuating himself into the proceedings raised a 
half-full glass in a toast to Queen Lauren of Detzel and 
the meeting began. 
 Adjournment which must have come as a great relief 
to all, was announced at 5:25 p.m. It was noted that there 
could now be found in the room three dead red soldiers, 
two dead white ones and one zin soldier traded for a 
Mossad agent later to be named.

2000’s - Marvin’s Gardens
 Not so very long ago, it seemed to many that the 
importance of the Tax Lawyer was waning; with talk 
of Repeal of the “Death Tax” and adoption of a Federal 
Sales Tax or Value Added Tax. This ever-shifting tax 
landscape and uncertainty, however, proved that the 
need for, and relevancy of, Tax Lawyers was as strong 
as ever. As the Tax Section entered the new millennium, 
it endeavored to evolve and seek out new opportunities 

while still maintaining its core relationships and values. 
Old traditions, such as the annual organizational meet-
ing at Amelia Island, the Sam Ullman Year in Review, 
and the Section’s National Moot Court Competition were 
enthusiastically continued. Through this decade many 
of these new initiatives and opportunities as well as the 
new Tax Lawyers that took up the charge of the Section 
leadership were identified, cultivated and nurtured by 
Marvin Gutter (Chair 2000-2001). 
 To begin the decade, in the 2000-01 year, the member-
ship of the Section exceeded 2000. While encouraging 
active participation from its senior members, the Tax 
Section continued to successfully recruit new Tax Law-
yers. A notable example of the Section’s dedication to 
bring in new Tax Lawyers and aid them in their profes-
sional development was a Breakfast Workshop on “What 
Young Tax Lawyers Should Know About the Practice of 
Tax Law and How to Solve Office Problems” held in the 
2003-04 year and led by Joel Bronstein (Chair 1996-97), 
Jason Warner (Chair 1992-93) and Marvin Gutter (Chair 
2000-01). The success of this effort has now spawned 
luncheons and receptions hosted periodically across the 
state to attract new Tax Lawyers. 
 The Section also reached out to LL.M. students, in-
viting them to participate in the annual meetings and 
retreats, creating an opportunity to get to know each 
other that benefitted all involved. Additionally, members 
of the Section were appointed to serve as liaisons with 
each of the LL.M. programs in Florida, participating in 
annual tax practice and ethics workshops and creating 
a “tax hot line” to assist the students in their recruiting 
efforts. 
 The New Tax Lawyers Committee was very active 
during this decade, establishing several new satellite 
committees, organizing the above referenced breakfast, 
luncheons and outstanding CLE programs, creating fel-
lowship and mentoring programs, and organizing the 
above-referenced breakfast, lunch and happy hours for 
new Tax Lawyers, just to name a few accomplishments. 
Special mention goes out to Peter Blatt and Hunter 
Brownlee, whose leadership on this front Marvin Gutter 
(Chair 2000-01) credits with much of the growth at the 
beginning of the decade, and to Steve Hadjilogiou, chair 
of the New Tax Lawyer Committee in 2008 and 2009, 
who, according to David Pratt (Chair 2008-2009), treated 
his position as a “second job.” Notably, the Committee 
partnered with the Young Lawyers Division to provide 
a CLE on Basic Tax Practice. 
 Another focus of the Section during the early years of 
this decade was the issue of multidisciplinary practices. 
The Tax Section started out with no members on the 
Florida Bar Committee on Ancillary Business studying 
multidisciplinary practices, but the hard work of many, 
notably including Jerry Beer, as the Board of Governors 
liaison, resulted in the appointment of Sam Ullman 
(Chair 1977-78) and Donald Tescher (Chair 1984-85) 
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to this very important Committee. In 2002, the Section 
analyzed the recently adopted Bar Rule 4-5.7, covering 
Ancillary Business, and a lively presentation was made 
on that Rule, to the edification of all, by Sam Ullman 
(Chair 1977-78), Donald Tescher (Chair 1984-85), and 
Sherwin Simmons, at the 2002 Annual Meeting. This 
issue of ancillary services was the primary focus during 
Rick Josepher’s term (Chair 2002-03) entitled “Let’s Get 
Universal” when the Section held a unique educational 
program, “Insurance 2003 - The New Universe,” includ-
ing a presentation on the ethical obligations facing at-
torneys involved with selling life insurance products or 
providing ancillary services. No doubt this will continue 
to be a high profile topic. 
 The Section renewed its emphasis on certification, 
taking the position that “certification is an obligation of 
our profession.” Significantly, in 2001, laptop testing was 
available for the first time for those taking the certifica-
tion exam. Additionally, CLE credits required for recer-
tification were reduced from 150 to 125. Led by Mitchell 
Horowitz (Chair 2005-06), Mark Holcomb (Chair 2006-
07), David Burke, Rick Josepher (Chair 2002-03), Jim 
Davis and David Pratt (Chair 2008-09), the Section en-
couraged more members to get certified, implementing 
a comprehensive certification review course. The exam 
was restructured in response to the suggestions and 
recommendations made by Section members, in an effort 
to make the exam more meaningful. The restructuring 
effort was headed by Guy Whitesman (Chair 2010-11), 
serving as co-chair of the Federal Tax Division and chair 
of the Tax Certification Committee of the Board of Legal 
Specialization and Education of the Florida Bar. 
 Looking outside its own boundaries, the Tax Section 
also promoted cooperation with the Florida Bar and 
other Sections. Notably, in 2004, the Section joined with 
the Health Law Section to sponsor a CLE Program titled 
“Representing the Physician - 2004.” This is only one of 
many meaningful partnerships forged with other sec-
tions to determine how we can best achieve our common 
goals. Other notable partnerships included a collabora-
tion with the Business Law and the Real Property, Pro-
bate and Trust Law (“RPPTL”) sections on the Florida 
Revised Uniform Limited Partnership Act Project and 
with the RPPTL and the Elder Law sections on the Ad 
Hoc Florida Uniform Trust Code Revision Committee. 
Greg Marks spearheaded the committee evaluating the 
Florida Revised Uniform Limited Partnership Act on 
the Section’s end, and was greatly aided by Lou Conti 
(Chair 2001-02), Richard Comiter (Chair 2003-04), Nick 
Lioce, Jim Barrett, Alan Baseman and Cristin Conley. 
Bill Lane represented the Section on the Ad Hoc Florida 
Uniform Trust Code Revision Committee. 
 The Tax Section continued to partner with groups 
outside the Bar as well. The Section co-sponsored the 
International Tax Seminar and the Florida State Tax 
Conference with the FICPA . Thanks to the involve-

ment of Bill Townsend (Chair 2004-05), the Section and 
Deloitte & Touche (as co-sponsors) launched a National, 
State and Local Tax Symposium, which has now become 
one of the most prestigious and well attended multi-state 
tax programs in the country. 
 The Section also remained vigilant in legislative af-
fairs. The Federal and State Tax Divisions stayed abreast 
of new legislation, regulations and rulings. The State 
Tax Division instituted a State of the Tax Law Address 
to the Florida Legislature, with the purpose of setting 
forth legislative initiatives to assist in administration of 
Florida’s tax laws and business regulations. The inau-
gural State of the Tax Law Committee was comprised of 
experts in the area of state taxation, including the three 
immediate past General Counsels of the Department 
of Revenue and the inaugural address was delivered in 
2000 by Marvin Gutter (Chair 2000-01), whose influence 
continued to be felt throughout the decade through his 
hard work and dedication to the Section. This report 
offers important recommendations for changes needed 
to ensure uniformity and fairness in the administration 
of tax laws, many of which have been endorsed by the 
Florida Department of Revenue. 
 In addition to evaluating and making recommenda-
tions on state tax, Section members were active in com-
menting on proposed regulations at the federal level and 
participated in the annual IRS-Southeast Region Liaison 
Meeting in order to facilitate a dialogue with the IRS. In 
2006, Marvin Gutter (Chair 2000-01) and Ted Brill coor-
dinated the first liaison meeting since 2001 at the IRS 
headquarters office in Plantation, Florida, as part of the 
continuing effort to maintain open dialogue with the IRS. 
The Federal Tax Division prepared and filed comments, 
authored by Mike Lampert, Abe Smith and Jim Barrett, 
with the IRS in 2006, regarding proposed Circular 230 
regulations. In 2007, the Federal Tax Division also filed 
comments on the hotly-debated issue of patentability 
of tax strategies and advice, led by Aaron Farmer, Jim 
Ervin, J.J. Wehle, Jim Barrett and Abe Smith, and on 
proposed private annuity transaction regulations, led by 
Mark Brown, Robert Williams, Elaine Bucher and Jim 
Barrett. The Section reinitiated meetings in Washington, 
D.C. and hosted annual receptions in 2007 and 2008 
for the Florida Congressional Delegation, providing an 
invaluable opportunity for Section members to interact 
with their counterparts of the American Bar Association 
Tax Section. These meetings were made possible largely 
by the efforts of Rick Josepher (Chair 2002-03), David 
Pratt (Chair 2008-09) and Michael Minton. The 2008-09 
year saw even more globe-trotting, when the Section also 
held a meeting in New York. In 2010, one of our own, 
Charlie Egerton (Chair 1980-81) reached the pinnacle 
of Bar participation when he was named Chair of the 
American Bar Association Tax Section. 
 In 2009, the Section hosted several meetings that 
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truly speaks to the decade’s theme of celebrating the 
past while embracing the future. Donald Tescher (Chair 
1984-85) and Lauren Detzel (Chair 1997-98) chaired a 
blockbuster estate planning seminar entitled “America’s 
Tax Idols-Part I,” rooted firmly in the present and future, 
and replete with nationally renowned speakers. This was 
followed by the equally successful “America’s Tax Idols 
- Part II” in the Spring of 2010. In 2009, Marvin Gutter 
(Chair 2000-01) received the Gerald T. Hart Outstand-
ing Tax Lawyer of the Year Award in front of a record 
crowd who alternately wept and clapped throughout the 
evening. The Section also undertook a retrospective walk 
through history as Michael Minton emceed a special 
evening, themed “The Night History Came Alive,” to 
honor all past chairs and remember the Section’s many 
accomplishments over the years. The meeting was truly 
a treat for all present, as the decade began to wind down, 
and all began to ponder, once again, how far we have 
come and where we were going. 
 In all, the first decade of 2000 was an undeniable 
success. The continued growth of the Section and the 
unwavering dedication of its members, junior and senior, 
promises great things for the future. Professionally, the 
accomplishments of this decade speak for themselves. 
What is not so quantifiable, but is no less important, is 
the personal impact that the Section has had on all of 
our lives and on the lives of our families; or as Marvin 
Gutter’s law partner and lifelong friend, Richard Jo-
sepher (Chair 2002-03) so eloquently calls it, “collateral 
impact,” as opposed to “collateral damage.” Perhaps, as 
the first decade of this new century comes to a close, 
we should all take some extra time to reflect on those 
lasting relationships we members of the Section have 
formed over the years, built on friendship, love, mutual 
respect, and many fond memories. 
 In honor of his many accomplishments, starting with 
the year 2010, the Annual Award given to the member 
of the Section who works within the public sector (the 
Treasury Department, Internal Revenue Services, De-
partment of Revenue of the State of Florida, etc.) that 
has performed services on behalf of the Section and 
its membership above and beyond the call of duty was 
retitled as the “Marvin C. Gutter Outstanding Public 
Service Award.” Prior to entering private practice, Mar-
vin served as a trial attorney with the Office of Chief 
Counsel, IRS. We were all richer and eternally grateful 
for having been a part of his time on this earth and our 
experience in Marvin’s Gardens.

Conclusion
 What we have uncovered through our review of the 
various materials received is that the Tax Section, much 
like the three-legged stool, derives its strength and pur-
pose from three (3) basic tenets or principles. They are 
as follows: 

i) Public Protection. Through our educational activi-
ties and commitment to prevent the unauthorized 
practice of law, the Tax Section strives to protect 
the public and to assist the public in obtaining the 
services of a qualified professional in this extremely 
complicated and complex area of the law. It is 
through the activities of the committees within the 
Section whereby the Section advocates changes to 
state and federal laws and analyzes and comments 
upon statutes, regulations, rulings, cases, etc. that 
we further provide important services to the public. 

ii) Professionalism. Through the various continuing 
legal education activities and the board certification 
program, the Tax Section strives to raise the level 
of awareness within the general practitioners and 
raise the level of competency within the Tax Section 
membership. 

iii) Service to the Bar. As Horace Drew so aptly states... 
“the Tax Section has a specific and historic duty....” to 
advise The Florida Bar and The Florida Bar Founda-
tion in its capacity as their tax attorneys. 

 As the Section enters its seventh (7th) decade of 
service to the Bar and to the public of Florida, the Sec-
tion continues to seek a balance between structure and 
flexibility. As Les Barnett points out: 

The Section has always been fluid in its approach to 
resolving issues as they arise - more flexibility is good 
but with sufficient structure and leadership to keep 
members involved and active. Lack of programming 
dulls involvement. 

 The greatest strength of the Section is its broad and 
diverse membership and the quality of the lawyers 
which make up its membership. The Section reached 
its heights during periods where the leadership sought 
to decentralize the activities of the Section so as to in-
clude many members in its programs and prevent the 
structure of the Section from stifling the involvement of 
its members. It is this active participation from such a 
diverse membership which adds value to one’s experi-
ence of being involved with the Section and makes us 
better attorneys for having invested the time to become 
involved. 
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