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	 It	 is	 hard	 to	 believe	
that	Amelia	has	come	and	
gone,	and	by	the	time	this	
Bulletin	goes	to	press,	so	
will	the	Orlando	meeting	
-	-		time	flies	when	you	are	
having	fun!	 	And	that	 is	
exactly	what	this	year	is	
turning	out	to	be	-	-	a	lot	
of	fun!		

	 I	want	to	thank	everybody	 for	making	
our	 annual	 Organizational	 Meeting	 at	
Amelia	 Island	a	huge	success.	 	Not	only	
did	 we	 have	 record	 attendance	 but	 the	
weather	was	absolutely	perfect	–	 thanks	
to	all	who	arranged	for	such	fine	weather!		
Indeed,	it	was	quite	fitting	that	Grammy	
award	winner	Terrance	Simien,	along	with	

his	partner	for	the	evening	who	deserves	
a	Grammy,	Nick	Lioce,	 left	 the	 stage	at	
exactly	10:00	and	the	skies	opened	up	at	
10:01	 to	end	 the	weekend	 festivities.	 	A	
special	 thanks	 to	a	 few	people	must	be	
noted.	 	First,	each	year	 the	hospitatality	
suites	 get	 better	 and	 better	 and	 better	
–	Mike	Jorgansen	and	Ian	White	outdid	
themselves	once	again.	 	Second,	the	Sam	
Ullman	Year	 in	Review	was	outstanding	
–	each	year	Sam	puts	together	an	amaz-
ing	program	and	provides	our	younger	tax	
lawyers	with	an	opportunity	to	speak	in	a	
non-threatening	environment	 (beer,	wine	
and	margaritas	don’t	hurt	either!).		Third,	
Nick	Lioce	continues	to	raise	 the	bar	 for	
our	sponsors;	who	have	made	meetings	like	
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	 “We	gotta	get	off	oil,	America	has	got	to	
change	its	habits.	 	 It	should	be	obvious	to	
all,	demand	has	outstripped	supply,	which	
makes	prices	go	up.”		George	W.	Bush,	speak-
ing	to	the	Washington	International	Renew-
able	Energy	Conference,	March	5,	2008.1

	 In	September	2008,	Florida	Governor	
Charlie	 Crist	 endorsed	 a	 plan	 to	 build	
an	ethanol	plant	 on	 land	 that	 the	 state	
of	Florida	 is	currently	attempting	to	buy	
from	U.S.	Sugar.2		In	addition	to	the	obvious	
motivations	for	this	endorsement,	including	
public	 sentiment	 towards	 the	expense	of	
the	U.S.	Sugar	buyout	and	environmental	
concerns	about	 the	Everglades,	position-
ing	Florida	as	a	biofuel	powerhouse	makes	

Biofuel Tax Incentives in 
Florida Agriculture:

are we serious about energy independence?
By Michael D. Minton, Esq.; Christine L. Weingart, Esq., Dean Mead 

Minton & Zwener, Ft. Pierce, FL
good	 sense	economically.	 	Florida	has	a	
vested	 interest	 in	developing	biofuels	as	
an	alternative	to	fossil	fuels	to	provide	for	
the	increasing	energy	needs	of	the	United	
States.	 	Biofuels	are	produced	 from	agri-
cultural	and	other	organic	materials	such	
as	ethanol.		With	the	ability	to	grow	a	di-
verse	selection	of	crops	year	round,	which	
may	be	used	to	produce	alternative	fuels,	
including	corn,	sugar,	and	timber,	as	well	
as	the	ideal	weather	conditions	to	plant	as	
many	as	three	crop	rotations	a	year,	Florida	
is	singularly	situated	to	provide	a	steady	
supply	of	 the	raw	materials	 that	biofuel	
producers	will	need.	 	Given	the	strategic	
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the	one	at	Amelia	a	memorable	one.		Thank	you	Nick	for	
your	work	with	the	sponsors	year	after	year.
	 The	numbers	 for	 the	Fall	meeting	 in	Orlando	are	
looking	good.		We	hope	to	have	150	people	attend	the	
blockbuster	seminar	of	 the	year,	 featuring	Jonathan	
Blattmachr,	Stacy	Eastland,	John	Porter,	Ron	Aucutt,	
Mary	Ann	Mancini,	Larry	Katzenstein	and	Dick	Nenno	
–	does	it	get	any	better?		Thanks	again	to	Lauren	Detzel	
and	Don	Tescher	for	putting	this	lineup	together	and	
making	it	happen!		
	 Friday	 night’s	 dinner	 after	 the	 seminar	 has	 also	
shaped	up	nicely.		We	look	forward	to	seeing	some	famil-
iar	faces	as	we	honor	our	past	Tax	Section	Chairs	and	
recipients	of	the	Gerald	T.	Hart	Outstanding	Tax	Attorney	
of	the	Year	Award.		A	special	thanks	to	our	Tax	Section	
historian,	Mike	Minton,	who	will	serve	as	our	emcee	for	
the	evening;	he	has	put	together	a	wonderful	program.
	 After	 the	Orlando	meeting,	 the	 fun	will	 continue	
in	New	York	when	the	Directors	fly	up	for	a	Directors	
only	meeting.	 	A	special	thanks	to	our	sponsor,	Bruce	
Udell,	of	Udell	Associates,	for	taking	the	Directors	and	
their	spouses/significant	others	to	dinner	at	the	famous	
Italian	restaurant	Carmines	and	then	to	a	Broadway	
Show.		After	the	show,	Mr.	Townsend	has	arranged	for	
the	party	to	continue	(details	are	being	finalized).		And	
on	Saturday	afternoon,	after	our	meeting,	another	one	
of	our	wonderful	sponsors,	Management	Planning	Inc.,	
is	taking	us	for	a	Dim	Sum	brunch.
	 And	our	Annual	Meeting	at	the	Boca	Raton	Resort	
&	Club	will	be	the	most	fun	because	we	will	be	honor-
ing	and	roasting	the	Gerald	T.	Hart	Tax	Attorney	of	the	
Year	–	yes,	we	are	going	to	be	roasting	the	roaster	–	the	
one	and	only,	Mr.	Marvin	Gutter.		Plans	are	underway	
for	an	evening	that	will	not	be	forgotten.		Marvin	has	
roasted	many	prior	recipients	and	you	know	what	they	
say	–	payback	is	a	_____!		
	 In	addition	to	the	fun	at	our	meetings,	the	Tax	Section	
has	been	very	busy	with	its	business.		We	have	submitted	
comments	on	proposed	regulations	in	the	GST	area	and	
are	currently	drafting	comments	regarding	proposed	
regulations	 in	 the	S-corporation	area.	 	We	are	also	
working	with	members	of	 the	Real	Property,	Probate	
and	Trust	Law	Section	in	a	joint	project	to	comment	on	
a	proposed	Revenue	Ruling	dealing	with	Private	Trust	
Companies.		I	want	to	thank	all	our	members	who	are	
participating	on	these	projects.
	 And	who	can	forget	our	new	tax	lawyers.		This	year	
has	been	dedicated	to	them	and	they	are	working	quite	
hard.		The	tax	lunches	throughout	the	state	continue	to	
prosper	and	we	are	finalizing	plans	for	a	Mentor	Program	
and	a	Fellowship	Program.		The	new	tax	lawyers	are	also	
participating	in	the	comments	projects	mentioned	above,	
both	in	an	active	and	observatory	manner.
	 So	come	 join	the	 fun.	 	 If	you	want	to	get	 involved,	
please	contact	me	directly	–	dpratt@proskauer.com.		I	
hope	to	see	you	at	a	future	meeting.
	 And	thanks	again	–	for	the	opportunity	and	privilege	
to	be	your	Chair.
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	 It	 is	 truly	amazing	to	me	as	I	sit	here	writing	this,	
my	first	message	as	Chair-Elect	of	the	Florida	Bar	Tax	
Section.		Just	yesterday	I	remember	Marvin	Gutter	(our	
Tax	Lawyer	of	the	Year	this	year)	answering	my	question,	
“how	do	I	get	to	be	the	Chair	of	the	Tax	Section?”	 	He	
said,	“you	write	articles	-	so	I	wrote	articles;	you	plan	and	
chair	CLE’s-	so	I	planned	and	chaired	CLE’s;	you	chair	
committees	-	so	I	chaired	several	committees,	including	
membership	and	the	federal	tax	division,	among	others;	
you	serve	as	secretary,	treasurer,	and	long-range	planning	
-	so	I	did,	you	smoke	cigars	-	(he	didn’t	say	that).		And,	
guess	what?	Marvin	was	right,	as	he	usually	is.		
	 Along	the	way,	we	created	what	first	was	called	the	
“young	tax	lawyers”,	but	had	to	be	changed	to	“new”	tax	
lawyers	because	some	of	us	(like	me)	were	“new”	but	not	
so	”young”	tax	lawyers.		The	success	of	that	committee	
can	 clearly	be	measured	by	 the	ballooning	
attendance	at	our	CLE’s	and	meetings,	 the	
preponderance	of	young	families	and	children	
at	our	events,	and	by	my	first	co-chair	of	that	
committee,	David	Pratt,	being	our	Tax	Section	
Chair	this	year.		I	am	so	proud	of	David	and	
pleased	to	serve	as	Chair	Elect.		
	 That	being	said,	we	are	a	multi-generational	
Section				Many	of	us	cannot	remember	a	year	
in	recent	history	 that	we	have	not	spent	at	
Amelia	 Island	with	our	Tax	Section	 friends	
and	colleagues.			The	2009	Tax	Section	year	will	
again	begin	at	Amelia.		We	have	a	friendly	cal-
endar	again,	with	July	4th	falling	on	Saturday.		
The	meeting	will	begin	on	Thursday	afternoon,	
July	2nd,	with	the	Director’s	Meeting,	and	go	
out	in	a	blaze	of	fireworks	on	Saturday,	July	
4th.		As	we	have	come	to	expect	there	will	be	
plenty	of	activities	for	kids	of	all	ages.	 	 	Our	
special	guest	will	be	the	recipient	of	 the	4th	
Government	Employee	Award.
	 The	October	meeting	will	be	held	on	 the	
Treasure	Coast,	we	are	 currently	 focusing	
on	the	Indian	River	Plantation,	the	new	Vero	
Beach	Hotel	and	the	Disney	property	on	the	
beach	for	that	meeting,	October	9th-10th.		As	
soon	as	 the	 football	schedule	 for	Miami	and	
the	Seminoles	is	posted,	a	date	will	be	selected	
and	plans	finalized.		In	conjunction	with	that	
meeting	we	will	have	Part	I	of	our	first	two-
part	advanced	federal	tax	seminar	that	is	in	
the	planning	stages	with	Mark	Scott,	Mike	
Jorgenson	and	Joel	Masur.
	 The	Director’s	meeting	 in	January	 is	 ten-
tatively	headed	for	Freeport,	Bahamas.	I	will	
keep	you	posted	as	those	plans	become	more	
certain.			That	meeting	will	either	be	January	

8th	and	9th,	or	January	29th	and	30th,	depending	on	
availability.		We	will	again	host	a	reception	in	concert	with	
the	ABA	Tax	Section	May	6th	-	8th	meeting	in	Washing-
ton,	D.C.,	allowing	our	members	to	combine	their	profes-
sional	alliances,	as	well	as	enjoy	spring	in	our	nation’s	
capital.
	 As	for	the	Annual	meeting,	the	location	is	hopefully	
set	 for	 the	Seminole	Hard	Rock	Casino	and	Resort	 in	
Hollywood,	Florida.			The	date	we	are	planning	is	April	
23rd	-25th,	again	depending	on	availability.	This	meet-
ing	will	host	Part	II	of	the	advanced	federal	tax	seminar	
mentioned	above.
	 Thank	you	all	for	trusting	me	to	serve	as	your	Chair	
for	2009-2010.		I	look	forward	to	working	with	you	and	
giving	each	of	you	the	opportunity	to	share	your	talents	
with	the	Tax	Section.		

Message from the Chair-Elect
By Frances sheehy, Esq., Law Office of Frances D. sheehy, Coconut Creek, FL
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Bernstein was established in 1967 to manage investments 
for families and individuals.  Today, as a unit of 
AllianceBernstein L.P., we oversee some $82 billion in 
private capital invested in stocks, bonds, real estate 
investment trusts, and hedge funds, drawing on markets 
around the world. 
 

Excellence in research is an investment imperative. Our 
ability to help clients achieve sustainable investing success 
springs from the quality of our research. It is the 
touchstone that helps us guide clients in making the right 
investing choices, especially in turbulent markets, when 
emotions can trigger shortsighted decisions. Achieving 
research excellence means having more knowledge—and 
using that knowledge better—than market participants at 
large.   
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101 East Kennedy Blvd. 777 South Flagler Dr. 701 Brickell Ave. 
32nd floor 
Tampa, FL  33602 
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West Palm Beach, FL 33401 
561-820-2100 

Suite 2240 
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For more information, please visit our website at www.bernstein.com. 

Bernstein Global Wealth Management is a unit of AllianceBernstein L.P. 
 

Estate Planning Considerations
By Robert s. Williams, Esq., straley Robin & Williams, Tampa, FL

	 Given	the	current	state	of	the	federal	laws	regarding	
estate,	gift	and	generation-skipping	transfer	taxes,	as	
well	as	the	economy,	estate	planners	find	themselves	in	
quite	a	precarious	position.	Under	our	current	laws	the	
estate	and	generation-skipping	transfer	taxes	go	away	
during	calendar	year	2010.	Beginning	in	calendar	year	
2011,	the	old	tax	system	comes	back	into	play.
	 Many	have	speculated	the	estate,	gift	and	genera-
tion-skipping	transfer	taxes	may	be	repealed	for	good.	
The	Internal	Revenue	Service	reports	that	the	estate	
tax	generated	during	calendar	year	2006	was	more	than	
$24	billion	dollars,	which	is	quite	a	tidy	sum	in	today’s	
economic	environment.	With	the	deficit	running	as	high	
as	it	is,	it	does	not	seem	possible	for	Congress	to	give	up	
these	revenues	nor	is	it	going	to	be	politically	popular	
to	relieve	such	wealthy	folks	from	this	burden.
	 As	part	of	preparing	this	article,	 I	 requested	each	
presidential	candidate’s	position	with	respect	to	the	es-
tate,	gift	and	generation-skipping	taxes	so	that	I	might	
share	some	insight	into	where	we	might	be	heading.	No	
surprise	that	neither	has	gotten	back	to	me.	I	did	hear	
Senator	Obama	in	a	speech	suggest	that	he	might	agree	
to	increasing	the	unified	credit	to	$7	million,	but	I	could	
not	confirm	this	anywhere	in	writing.
	 So	estate	planners	are	still	 left	 in	 the	quandary	of	
“what	we	should	be	doing	for	our	clients	in	this	environ-
ment.”	For	those	clients	interested	in	transferring	assets	
to	family	members	today,	the	choice	seems	clear.	Get	it	
done	while	you	can	before	the	law	changes.	However,	most	
folks	wish	to	hold	onto	whatever	assets	they	have	until	
death.	(I	have	some	clients	who	still	want	to	continue	to	
hold	and	control	their	assets	even	after	death.)	This	is	
even	more	true	as	the	economy	continues	to	skid	down-
ward.	Clients	are	worried	that	they	will	need	their	assets	
in	the	future	to	continue	to	support	their	lifestyle.
	 Ethically,	I	feel	compelled	to	discuss	with	my	clients	
(usually	husband	and	wife),	that	all	these	transfer	taxes	
can	be	avoided	such	that	neither	of	them	will	bear	the	
burden	of	these	taxes.		I	emphasize	that	it	is	their	heirs	
(children,	grandchildren,	etc.)	will	suffer	these	taxes,	and	
they	should	consider	this	as	part	of	their	planning.	I	can	
hear	most	of	you	gasping.	This	is	how	we	make	our	liv-
ing.	Not	to	worry,	clients	love	their	family	and	want	their	
heirs	to	receive	as	much	as	they	can	of	their	estates.
	 The	point	is	that	a	lot	of	estate	planning	techniques	
are	irrevocable	or	not	easily	unwound.	Prudent	estate	
planners	should	consider	the	uncertainty	in	our	laws,	
our	economy	and	our	client’s	lives,	as	we	help	guide	our	
clients	through	the	estate	planning	process.	We	cannot	
simply	ignore	transfer	taxes,	retirement	planning,	busi-
ness	succession	planning,	and	at	least	a	brief	discussion	
of	asset	protection	planning	nor	can	we	ignore	education	

expenses	for	loved	ones	either.	The	list	goes	on.	We	need	
to	spend	some	quality	time	with	our	clients	highlighting	
the	various	relationships	they	have	to	their	assets	and	
their	family	members.	Many	clients	have	not	thought	
about	their	estate	planning	goals,	they	are	busy	living	
their	lives	day	to	day.
	 I	find	that	spending	more	time	with	my	clients	on	
the	initial	interview	discussing	as	many	various	topics,	
including	estate	planning,	long-term	financial	goals	and	
current	financial	needs	as	possible	creates	a	much	better	
and	 longer	 lasting	relationship	with	my	clients.	They	
get	a	better	appreciation	 for	 the	complexity	of	estate	
planning,	and	gain	confidence	 in	my	ability	 to	assist	
in	the	process.	Merely	assisting	with	who	gets	what	at	
death	does	not	separate	us	from	the	stationary	forms,	
internet	sites	or	computer	programs	that	folks	can	use	
to	do	their	own	planning.	We	do	cost	more,	but	are	well	
worth	it.
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What Every Trustee Needs To Know About 
Foreign Trusts With U.s. Beneficaries
By hal J. Webb and steven L. Cantor, Cantor & Webb P.A., Miami, FL
	 A	variety	of	U.S.	 federal	 tax	and	reporting	 issues	
arise	when	a	U.S.	person	is	or	becomes	a	beneficiary	of	a	
foreign	trust.	This	article	highlights	what	every	trustee	
of	a	foreign	trust	with	U.S.	beneficiaries	needs	to	know	
in	order	 to	understand	the	U.S.	 federal	 tax	payment	
obligations	and	reporting	requirements	of	the	trust,	the	
settlor(s)	and	the	U.S.	beneficiaries.
	 A	trustee	of	a	 foreign	trust	with	U.S.	beneficiaries	
needs	to	know:
1. Whether the trust is considered to be a foreign 
trust or a domestic trust, and under what circum-
stances that status may be changed.

	 A	domestic	 trust	 is	any	trust	 for	which	both:	 (i)	
one	or	more	U.S.	persons	has	the	power	to	make	all	
substantial	decisions	 concerning	 the	 trust	 (i.e.	 to	
whom	to	make	distributions,	to	remove	the	trustee,	to	
change	the	governing	law,	etc.)	and	(ii)	the	jurisdiction	
for	court	supervision	of	the	primary	administration	
of	the	trust	is	within	the	U.S.	A	foreign	trust	is	any	
trust	which	is	not	a	domestic	trust.

�. Whether and to what extent the trust is, has 
been, and will be a grantor trust or a nongrantor 
trust.

	 A	grantor	trust	is	a	trust	for	which	a	person	(such	
as	the	settlor)	is	treated	as	the	owner	of	the	assets	of	
the	trust	for	U.S.	federal	income	tax	purposes.	A	trust	
which	is	not	a	grantor	trust	is	a	nongrantor	trust.	A	
nongrantor	trust	is	a	trust	which	is	treated	as	owning	
its	assets	for	U.S.	federal	income	tax	purposes	rather	
than	having	ownership	of	 its	assets	attributed	 to	
another	person.
	 A	person	is	the	“grantor”	of	a	trust	to	the	extent	
that	he	or	she	either	 created	 the	 trust	or	made	a	
gratuitous	transfer	to	the	trust.	Thus,	the	settlor	of	
a	 trust	 is	a	“grantor”	of	 that	 trust.	A	 foreign	trust	
settled	solely	by	a	nonresident	alien	 (who	was	the	
only	transferor	of	property	to	the	trust)	is	treated	as	
a	grantor	trust	while	and	to	the	extent	that	either:	(a)	
the	settlor	has	the	power	to	revest	title	in	the	assets	
of	the	trust	in	himself,	either	without	the	approval	
or	consent	of	another	person,	or	with	the	consent	of	
a	related	or	subordinate	party	who	is	subservient	to	
the	grantor,	or	(b)	distributions	may	be	made	only	to	
the	settlor	and/or	the	spouse	of	the	settlor	during	the	
lifetime	of	the	settlor.	Certain	compensatory	trusts	
settled	by	a	nonresident	alien	may	also	be	grantor	
trusts,	and	a	special	grandfather	rule	applies	to	trusts	
created	before	September	20,	1995.
	 A	person	other	than	the	grantor	is	treated	as	the	
owner	of	any	portion	of	a	trust	with	respect	to	which	
such	person	has	a	power,	exercisable	solely	by	him-
self,	 to	vest	 the	corpus	or	 the	 income	therefrom	in	
himself.	This	rule	does	not	apply,	however,	to	either:	
(i)	a	power	which	has	been	renounced	or	disclaimed	
within	a	reasonable	time	after	the	holder	of	the	power	
first	became	aware	of	its	existence,	or	(ii)	a	power	that	

requires	the	consent	of	any	other	person,	whether	or	
not	adverse	to	the	power	holder.

�. The U.s. income, estate, gift, and generation 
skipping transfer tax consequences to the settlor 
and each U.s. beneficiary, whether due to: (a) 
powers or rights in connection with the trust or 
the entities owned directly or indirectly by the 
trust and/or (b) the direct or indirect receipt of 
distributions from the trust.

	 Many	 foreign	 trusts	provide	an	 individual	with	
various	powers	over	the	trust,	whether	in	a	capacity	
as	a	protector	or	otherwise.	 If,	 for	example,	a	U.S.	
person	is	a	beneficiary	of	a	trust,	and	has	the	power	
to	remove	and	replace	the	trustee	of	the	trust	without	
any	restrictions	as	to	the	reason	for	the	removal	or	
as	to	who	can	serve	as	the	new	or	additional	trustee,	
then	such	power	may	be	treated	as	a	general	power	
of	appointment	over	 the	assets	of	 the	 trust.	 	This	
general	power	may	cause	adverse	tax	consequences	
(particularly	 if	 the	trustee	can	make	discretionary	
distributions).	If	a	power	holder	is	or	may	become	a	
U.S.	person,	then	any	power	over	a	trust	should	be	
carefully	considered	before	the	trust	 instrument	 is	
executed	in	order	to	determine	whether	or	not	there	
would	be	any	U.S.	 tax	consequences	 in	connection	
with	such	power.	

continued, next page
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4. The U.s. federal reporting requirements, if any, 
of the trust, the settlor(s), and the beneficiaries 
of the trust (i.e., Internal Revenue service Forms 
���0, ���0-A, 8��1, �4�1, 1040, 1041, and U.s. Trea-
sury Department Form TD F 90-��.1).

	 Merely	relying	upon	a	representation	by	a	settlor	
or	beneficiary	as	to	his	or	her	compliance	with	tax	and	
reporting	requirements	is	not	sufficient	for	the	trustee.	
Each	trustee	should	require	proof	of	compliance.

�. The manner in which the trustee maintains the 
trust and the entities owned by the trust, as these 
could affect the tax payment obligations and re-
porting requirements for the U.s. beneficiaries.

	 For	various	reasons,	most	trusts	hold	title	to	assets	
indirectly	through	a	wholly-owned	foreign	corporation.	
Holding	title	to	assets	in	this	manner	triggers	various	
U.S.	tax	issues,	particularly	if	the	foreign	corporation	
is	ever	treated	as	a	passive	foreign	investment	compa-
ny	or	a	controlled	foreign	corporation.	Accordingly,	tax	
planning	should	be	done	to	minimize	or	to	eliminate	
the	impact	of	the	passive	foreign	investment	company	
or	controlled	foreign	corporation	tax	regimes.

�. The type and situs of investments held directly 
or indirectly by the trust, as these could affect the 
tax payment obligations and reporting require-
ments for the U.s. beneficiaries.

	 The	type	and	situs	of	investments	held	by	a	foreign	
trust	(or	a	holding	company	owned	by	the	trust)	could	

trigger	U.S.	federal	tax	payment	obligations	and/or	
reporting	 requirements	 for	 the	U.S.	beneficiaries	
of	 the	 trust,	 regardless	of	whether	 they	receive	a	
distribution	or	have	a	fixed	interest	in	the	trust.	For	
example,	if	a	foreign	trust	owns	an	offshore	mutual	
fund	which	is	treated	as	a	passive	foreign	investment	
company,	then	under	certain	circumstances	the	U.S.	
beneficiaries	of	the	trust	could	be	treated	as	indirectly	
owning	such	fund	for	U.S.	federal	tax	purposes.

�. If the trust is not funded properly, then the es-
tate of the settlor of the trust could be subject to 
U.s. federal estate tax.

	 When	funding	the	trust,	the	settlor	should	not	di-
rectly	or	indirectly	transfer	to	the	trust	(or	any	entity	
owned	by	the	trust)	assets	which	are	“situated	within	
the	U.S.”	Only	assets	that	are	not	“situated	within	the	
U.S.”	should	be	transferred	directly	or	indirectly	to	the	
trust	or	any	entity	owned	by	the	trust.	Otherwise,	all	
or	part	of	the	assets	of	the	trust	could	be	subject	to	
U.S.	federal	estate	tax	when	the	settlor	dies.

	 Although	it	 is	unnecessary	for	a	trustee	to	become	
an	expert	on	U.S.	 international	 taxation	and	 income	
taxation	of	 trusts,	 it	 is	 important	 for	a	 trustee	of	a	
foreign	trust	with	U.S.	beneficiaries	to	be	aware	of	the	
issues	raised	in	this	article.	Although	these	issues	are	
complex	and	extensive,	even	a	basic	understanding	of	
the	U.S.	federal	tax	and	reporting	concepts	and	obliga-
tions	should	enable	a	trustee	of	a	foreign	trust	with	U.S.	
beneficiaries	 to	more	easily	perform	their	duties	and	
understand	planning	opportunities.

FOREIgN TRUsTs
 from previous page
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Why a Federal Tax Lien May Not Count - 
Exempt v. Excluded Property
By Frances D. sheehy, Esq., Law Office of Frances D. sheehy, Coconut Creek, FL

 A	taxpayer	who	considers	bankruptcy	usually	wants	
to	know	three	things:	(1)	will	the	taxes	“go	away”;	(2)	will	
the	tax	lien	“go	away”;	and	(3)	how	much	will	I	have	to	
pay	the	IRS	in	a	bankruptcy	plan?		This	article	will	focus	
on	the	third	query	-	how	much	will	the	taxpayer	have	to	
pay	the	IRS	under	a	bankruptcy	plan.
	 In	bankruptcy,	a	debtor	can	claim	certain	property	as	
exempt	from	the	bankruptcy	estate,	either	under	state	law	
or	federal	law.a1		Some	states,	like	Florida,	have	opted	out	
of	the	federal	exemptions.		Thus,	debtors	in	Florida	can	
only	exempt	property	pursuant	to	the	Florida	Statutes	or	
the	Florida	Constitution.			The	Florida	exemptions	include	
the	 following:	personal	property	of	$1,000.00;	equity	 in	
a	motor	vehicle	of	$1,000.00;	homestead	property	(with	
limitations);	tenancy	by	the	entireties	property;	alimony	
and	child	support;	Florida	prepaid	college	fund/medical	
savings	account;	 life	 insurance,	 cash	surrender	value;	
life	 insurance	proceeds;	retirement	benefits;	and	social	
security.b3		
	 Notwithstanding	a	claim	of	exemption,	although	ex-
empt	property	may	escape	the	trustee	in	bankruptcy,	a	

filed	 federal	 tax	 lien	remains	on	exempt	property	sub-
sequent	to	the	bankruptcy,	and	can	be	levied	and	seized	
post-bankruptcy	by	the	IRS	after	the	Chapter	7	discharge.		
In	 fact,	 currently	 the	IRS	has	 focused	 its	attention	on	
discharged	debtors,	and	where	a	federal	tax	lien	was	re-
corded	prior	to	a	bankruptcy,	the	IRS	is	making	demand	
or	filing	actions	in	federal	court	to	seize	the	property	that	
was	claimed	as	exempt	in	Chapter	7	cases.			Furthermore,	
the	Service	is	refusing	to	release	liens	on	discharged	taxes	
unless	these	taxpayers	pay	the	IRS	the	value	of	the	as-
sets	claimed	as	exempt,	even	including	items	as	small	as	
a	five	year-old	computer	valued	at	$150.00,	although	the	
Internal	Revenue	Code	clearly	exempts	from	levy	personal	
effects	of	a	taxpayer	which	do	not	exceed	$6,250.00.c4		With	
respect	to	real	property,	the	Service	is	filing	petitions	to	
seize	and	sell	the	property.		
	 Property	that	is	excluded	from	the	bankruptcy	estate	
includes,	among	other	things,	the	following:	educational	
IRA’s	under	IRC	530(b)(1),	with	limitations;	tuition	credits	
under	IRC	529(b)(1)(A),	with	limitations;	and	ERISA	plans	
-	either	withheld	by	employer	or	paid	by	debtor,	including,	
deferred	compensation	plans	under	IRC	457,	tax	deferred	
annuities	under	IRC	403(b),	and	health	insurance	plans.
d5	 	Also	excluded	 is	property	subject	 to	a	restriction	on	
transfer	 that	 is	enforceable	under	nonbankruptcy	 law,	
such	as	property	held	in	trust	with	a	spendthrift	clause.e6		
In	addition,	the	list	of	excluded	property	was	expanded	by	
the	Bankruptcy	and	Consumer	Protections	Act	(“BACPA”)	
to	include	Coverdale	Educational	Savings	Accounts.f7

	 As	you	can	see,	property	 can	be	both	“exempt”	and	
“excluded”	at	the	same	time.		Why	does	this	make	a	dif-
ference	to	a	taxpayer	considering	bankruptcy?		If	there	
is	a	filed	federal	tax	lien	encumbering	all	of	a	taxpayer’s	
property,	this	distinction	is	important	is	because	the	value	
of	the	IRS’s	claim	in	bankruptcy	cannot	take	into	account	
excluded	property	since	it	is	not	part	of	the	bankruptcy	es-
tate.  For	example,	in	In re Njuguna,	357	B.R.	689	(Bankr.	
D.	NH	2006),	the	debtor’s	contributions	to	a	401(k)	plan	
and	401(k)	loan	payments	were	not	property	of	the	bank-
ruptcy	estate	under	541(b)(7).		Thus,	the	court	concluded	
that	they	are	not	considered	for	any	part	of	a	Chapter	13	
plan.	Additionally,	in	U.S. v. Snyder,	343	F.	3d	1171	(9th	Cir.	
2003),	the	court	held	that	the	anti-alienation	clause	of	an	
ERISA	pension	plan	in	which	the	debtor	was	a	participant	
prevented	the	transfer	of	the	property	to	the	bankruptcy	
estate,	thus,	the	pension	plan	could	not	be	used	to	secure	
the	IRS’	pre-petition	lien	under	§506(a).		This	distinction	
is	particularly	 important	to	debtors	 in	Chapter	13	and	
Chapter	11	cases,	where	the	secured	portion	of	an	IRS	
claim	must	be	paid	in	full	with	interest	during	the	plan.		
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By	limiting	the	collateral	 for	 the	IRS	secured	claim	to	
non-excluded	assets,	 the	required	plan	payments	could	
be	substantially	lower.g8

	 Courts	have	distinguished	between	exempt	and	ex-
cluded	assets,	and	the	consequences	of	this	classification,	
as	well	as	whether	the	bankruptcy	case	was	pre-	or	post-
BACPA.		A	survey	of	some	of	these	cases	is	as	follows:

Addison v. Seaver,	2008	US	App.	LEXIS	16684	(8th	Cir.	
2008),	August	7,	2008
	 Pre-bankruptcy	transfer	of	non-exempt	assets	to	ex-
empt	Roth	IRA	did	not	deprive	the	debtor	of	the	exemption	
in	bankruptcy.		BACPA	excludes	Coverdale	Educational	
Savings	Accounts	from	being	property	of	the	bankruptcy	
estate	per	541(b)(6).		This	case	was	filed	prior	to	BACPA,	
however,	and	 therefore	BACPA	did	not	apply	and	 the	
educational	accounts	were	property	of	 the	bankruptcy	
estate.

In re Yuhas,	104	F.	3d	612	(3rd	Cir.	1997)
	 Because	NJ	law	exempted	the	IRA	from	all	claims	of	
creditors,	the	IRA	met	the	requirements	of	541(c)(2)	and	
was	excluded	from	the	bankruptcy	estate	(pre-BACPA).

Rupp v. Kunz,	309	B.R.	795	(10th	Cir.	2004)
	 The	debtor’s	interest	in	an	ERISA	qualified	retirement	
plan	was	excluded	 from	the	bankruptcy	estate	under	
541(c)(2)	even	though	they	had	the	power	to	withdraw	
funds	at	any	time.

Skiba v. Plonski,	2006	U.S.	Dist.	LEXIS	79426	(D.Ct.	W.D.	
PA	2006)
	 The	debtor	had	2	pension	plans,	one	a	qualified	annu-
ity	under	IRC	403(b),	and	one	qualified	under	IRC	401(a),	
neither	of	which	was	excluded	under	541(c)(2)	because	the	
parties	stipulated	that	they	were	not	trusts.

Cases in Which the Property Was Excluded from 
Bankruptcy Estate:

In re McBride,	347	B.R.	(Bankr.	S.D.	Tx	2006)
	 The	debtor’s	after-tax	contributions	 to	 their	ERISA	
qualified	savings	plan,	which	plan	had	an	anti-alienation	
clause,	was	excluded	from	the	bankruptcy	estate	under	
541(c)(2).

Skiba v. Laher,	496	F.	3d	279	(3rd	Cir.	2007)
	 An	employer	mandated,	 tax-deferred	retirement	an-
nuity	plan	 (TIAA-CREF)	was	within	 the	definition	of	
541(c)(2)	even	though	it	was	an	annuity	and	was	excluded	
from	the	bankruptcy	estate	because	it	was	analogous	to	a	
trust	(pre-BACPA	case)

Riehl v. Ohio Health Corporation,	380	B.R.	753	(Bankr.	
S.D.	OH	2008)
	 Several	ERISA	retirement	plans	were	excluded	from	
the	bankruptcy	estate,	and	as	to	the	annuity	plan,	since	
the	debtor	was	not	entitled	 to	a	distribution,	 it	was	a	
future	contingent	interest	and	not	subject	to	turnover.

Coleman v. Hainlen,	365	B.R.	288	(Bankr.	S.D.	GA	2007)
	 The	debtor’s	interest	in	an	annuity,	as	a	beneficiary	of	
her	father’s	teacher’s	retirement	benefits,	was	excluded	
from	the	estate	under	541(c)(2)	because	it	was	an	interest	
in	a	trust	with	statutory	anti-alienation	protection.

In re Braulick,	360	B.R.	327	(Bankr.	D.	Mont.	2006)
	 The	debtor’s	 right	 to	a	deferred	compensation	plan	
was	excluded	from	the	bankruptcy	estate	because	of	the	
restrictions	on	 transfer	under	Montana	 law;	541(c)(2)	
applied	and	541(b)(7)	further	excluded	any	pre-petition	
contributions	from	the	bankruptcy	estate.

In re Burzee, 2008	Bankr.	LEXIS	286	(Bankr.	M.D.	Fla.	
2008)
	 The	debtor	transferred	non-exempt	assets	into	a	401(k),	
which	 is	 excluded	 from	 the	bankruptcy	 estate	under	
541(c)(2).

In re Orr, 2008	Bankr.	LEXIS	237	(Bankr.	C.D.	IL	2008)
	 SEP-IRA	 funds	are	 excluded	 from	 the	bankruptcy	
estate	under	541(c)(2).

Cases Which held That Property Was Excluded 
under �41(c)(�)

Tort Claimants Committee v. Roman Catholic Archbishop 
of Portland, 345	B.R.	686	(Bankr.	D.	OR.	2006)
	 A	Perpetual	Endowment	Fund	of	which	the	debtor	was	
not	the	sole	beneficiary	was	a	valid	charitable	trust,	and	
was	not	property	of	 the	estate	 (541(c)(2)).	The	debtor’s	
beneficial	 interest	 in	 the	 trust	assets	and	 its	 trustee’s	
power	to	control	the	income	were	property	of	the	estate,	
but	were	limited	by	the	restrictions	in	the	trust.

Shurley v. Texas Commerce Bank,	115	F.	3d	333	(5th	Cir.	
1997)
	 The	debtor	was	a	participant	 in	a	 trust.	 	The	court	
found	that	even	 though	the	 trust	was	self-settled,	 the	
bankruptcy	estate	was	only	entitled	to	the	property	con-
tributed	to	the	trust	by	the	debtor.		

Phillips v. Heep,	 1999	U.S.	App.	LEXIS	1421	 (4th	Cir.	
1999)
	 The	Debtor	had	a	contingent	interest	in	4	trusts	created	
by	his	father,	each	of	which	had	a	spendthrift	clause.		The	
trusts	were	excluded	from	the	bankruptcy	estate	under	
541(c)(2).

continued, next page
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Future Interest not Bankruptcy Property:

In re Sheeran,	369	B.R.	910	(Bankr.	E.D.	VA	2007)
	 Debtor’s	right	to	a	portion	of	her	ex-husband’s	future	
retirement	was	not	part	of	the	bankruptcy	estate,	because	
it	was	a	future	contingent	interest.		However,	an	overpay-
ment	to	her	401(k)	account,	which	account	had	been	rolled	
over	to	an	IRA,	was	part	of	the	bankruptcy	estate	because	
it	should	not	have	been	included	in	the	401(k).

Cases Which held That The Property Was Not Ex-
cluded From Bankruptcy Estate:

In re Quackenbush,	339	B.R.	845(Bankr.	S.D.	NY	2006)
	 A	UGMA	account	in	the	name	of	the	debtor’s	father,	as	
custodian,	was	property	of	the	bankruptcy	estate.

Riley v. Tougas,	338	B.R.	164	(Bankr.	D.	Mass.	2006)
	 The	trust	was	property	of	the	bankruptcy	estate	because	
the	debtor	treated	the	trust	property	as	their	own.

In re Tobis,	2007	Bankr.	LEXIS	1361	 (Bankr.	N.D.	OH	
2007)
	 Debtor’s	 claims	against	 their	 insurance	 carrier	 for	
cancellation	of	an	ERISA	medical	plan	were	not	excluded	
from	the	bankruptcy	estate	under	541(c)(2).

Viecelli v. Schneider,	2007	U.S.	Dist.	LEXIS	79281	(D.Ct.	
W.D.	VA	2007)
	 EIC’s	were	not	excluded	from	the	bankruptcy	estate,	
and	were	subject	to	turnover	to	the	bankruptcy	trustee.

Hill v. Dobin, 358	B.R.	130	(D.Ct.	NJ	2006)
	 An	AMEX	annuity,	described	as	a	long	term	savings	
plan,	which	had	no	 trustee	and	was	not	 funded	with	
the	 intent	to	create	a	trust,	was	not	excluded	from	the	
bankruptcy	estate	under	541(c)(2).	 	A	GIACC	annuity	
was	also	not	excluded	because	the	debtor	had	the	right	
to	withdraw	the	funds,	and	because	the	documents	refer	
only	to	a	contract,	with	no	indication	of	a	trustee,	and	do	
not	meet	the	requirements	of	541(c)(2).	

In re Kent, 2008	Bankr.	LEXIS	999	(Bankr.	AZ	2008)
	 Two	trusts	established	to	pay	the	debtor	(an	attorney)	
fees	in	a	PI	case	do	not	meet	the	requirements	of	a	trust	
under	AZ	law	because	there	is	no	settlor,	no	trustee,	and	
the	insurance	companies	are	the	owners	of	the	annuities.		
Thus,	 the	trusts	are	not	excluded	 from	the	bankruptcy	
estate.
	 In	conclusion,	for	estate	planning	purposes,	it	is	essen-
tial	that	trusts	be	drafted	to	meet	the	bankruptcy	defini-
tion	of	“excluded.”		It	is	further	necessary	to	do	an	analysis	
of	each	of	the	taxpayer’s	assets,	as	to	the	classification	of	
those	assets	as	excluded	and/or	exempt,	when	determin-
ing	the	consequence	of	federal	tax	liens	for	purposes	of	
bankruptcy.		Finally,	the	impact	of	federal	tax	liens,	and	
their	 interaction	with	 the	bankruptcy	code,	 cannot	be	
avoided	in	answering	“how	much	will	I	have	to	pay	the	
IRS	under	a	bankruptcy	plan?”		The	distinction	between	
excluded	and	exempt	property	may	also	affect	a	decision	
as	to	whether	the	taxpayer	is	better	off	in	bankruptcy	or	
is	better	off	under	an	Offer	in	Compromise	where	the	IRS	
demands	that	the	offer	be	equal	to	the	equity	in	all	of	the	
taxpayer’s	assets,	plus	their	monthly	ability	to	pay.

(Endnotes)
1.	 1.11	USC	522(b)(1);	a	list	of	the	federal	exemptions	can	be	found	
in	11	USC	522(d).
2.	 3.Fla.	Const.	Art.	X,	§4(a);	Fla.	Stat.	Ann.	§222.	
3.	 4.	I.R.C.	Section	6334(a)(2).
4.	 5. 11	USC	541(b).
5.	 6.	11	USC	541(	c	)(2).
6.	 7.	11	U.S.C.	§	541	(b)(6).	
7.	 8.	In	Chapter	7	cases,	this	distinction	may	help	the	trustee	and	
other	unsecured	creditors	in	dividing	the	bankruptcy	estate.		As	to	the	
debtor,	however,	the	IRS	lien	would	continue	to	attach	after	discharge,	
and	would	be	subject	to	seizure	post	bankruptcy.
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Is It Time For series LLCs in Florida?
By gregory M. Marks, greenberg Traurig, PA, Miami, FL

	 One	of	the	issues	that	will	be	facing	the	Chapter	608	
Drafting	Committee	organized	by	the	Florida	Bar	this	
year	is	whether	the	proposed	revision	and	restatement	
of	Chapter	608	(Florida	Limited	Liability	Company	Act)	
should	enable	the	formation	of	“series”	limited	liability	
companies	 (“SLLCs”).	 	SLLCs	are	controversial	and	
have	not	as	yet	become	mainstream	business	entities.		
However,	in	the	last	two	to	three	years	they	seem	to	be	
getting	more	and	more	play	and	attention,	and	many	
states	are	now	considering	whether	 they	should	be	
included	in	their	LLC	laws	as	an	alternative	business	
entity.		The	concept	of	the	SLLC	evolved	in	the	mutual	
fund	and	regulated	 investment	company	 industries,	
where	segregated	portfolio	investment	companies	have	
been	in	existence	for	quite	some	time.		In	the	United	
States,	 the	 concept	 of	 the	SLLC	was	 introduced	 in	
Delaware	in	1996,	where	the	enabling	provisions	were	
enacted	primarily	for	the	mutual	fund	industry.		Since	
then,	SLLC	 legislation	has	been	adopted	 in	 Illinois,	
Iowa,	Nevada,	Oklahoma,	Tennessee,	and	Utah.	 	All	
these	states	modeled	their	SLLC	provisions	after	the	
Delaware	statute,	with	some	significant	variations	in	
Illinois.
	 The	SLLC	is	a	separate	legal	entity	like	a	normal	
LLC,	but	it	also	has	the	ability	to	partition	its	assets,	
debts	and	other	liabilities	among	two	or	more	distinct	
“series”	or	“cells”	 (“Series”)	under	 the	umbrella	of	a	
“master”	LLC.		A	Series	is	like	a	division	for	maintain-
ing	assets	and	liabilities	separate	from	the	assets	and	
liabilities	held	within	other	Series	of	the	SLLC.		While	
SLLCs	are	particularly	useful	for	segregating	invest-
ment	shares	and	apportioning	the	return	or	cash	flow	
from	several	assets	or	portfolios	held	by	a	single	entity,	
this	alternate	structure	has	many	other	applications,	
particularly	 when	 fractionalized	 ownership	 would	
foster	 liability	management	and	asset	protection	(for	
example,	separating	parcels	or	components	 in	a	real	
estate	development),	or	dividing	economic	participa-
tion	among	several	businesses	or	 investments	 that	
are	partially	but	not	wholly-owned	 in	common	(such	
as	a	manager-sponsor	who	wishes	to	market	a	process	
or	concept	in	several	locations	and	needs	either	local	
capital	or	services).		The	SLLC	would	be	conducive	to	
just	about	any	other	situation	where	separate	asset	
ownership,	profit	 and	 loss	 segregation,	 investor	 or	
manager	variation,	multiple	business	purposes,	and/or	
designated	economies	of	scale	are	desired.		It	could	also	
be	a	useful	device	 for	maintaining	centralized	man-
agement	or	control	while	dividing	business	segments	
among	employees	 for	equity	compensation	purposes,	
or	separately	operating	widespread	retail	or	franchise	
businesses	under	one	roof.		Another	common	application	

is	using	the	master	SLLC	as	a	platform	for	providing	
“nerve	center”	or	other	recurring	services	and	resources	
to	widely	dispersed	ventures	 that	are	 jointly	owned	
by	the	persons	controlling	the	master	entity	and	local	
operators	(assuring	continued	cash	flow	to	the	control	
group	for	contractual	services,	quality	and	consistency	
control,	as	well	as	profit	participation	 in	each	of	 the	
local	ventures).	
	 The	formation	of	a	SLLC	is	generally	the	same	in	
each	of	the	states	that	allow	them.	The	“master”	LLC	
must	designate	the	Series	and	expressly	provide	for	its	
limitation	of	liability	in	its	operating	agreement,	and	
give	notice	of	the	designation	and	limitation	of	liability	
of	the	Series	in	its	articles	of	organization	or	certificate	
of	formation.		It	must	also	provide	for	separate	books	
and	records	for	each	Series	and	the	master	LLC,	and	
for	each	Series	and	the	master	LLC	to	separately	ac-
count	for	its	assets	and	its	profits	and	losses	relating	
those	assets.		In	Illinois	the	master	LLC	must	also	file	
a	“certificate	of	designation”	with	the	Secretary	of	State	
identifying	each	Series	created	under	the	master	LLC	
operating	agreement.		
	 So,	with	all	of	these	ostensible	advantages	and	ease	
of	formation,	why	is	there	is	so	much	controversy	and	
uncertainty	regarding	SLLCs	today?	
	 	Well,	 the	problems	 involve	both	non-tax	and	 tax	
issues.		One	of	the	most	significant	issues	is	whether	
bankruptcy	courts	and	creditors	will	be	subject	to	the	
limited	 liability	standards	 that	would	otherwise	ap-
ply	to	the	SLLCs	by	the	terms	of	their	organizational	
statutes,	and	whether	 their	 internal	 shields	will	be	
recognized	in	states	that	do	not	have	SLLC	enabling	
provisions.			These	and	other	liability	exposure	points	
will	be	addressed	below.			As	for	the	tax	issues,	it	is	still	
unclear	how	a	Series	will	be	characterized	for	federal	
and	state	income	tax	purposes.		While	there	has	been	
some	positive	movement	in	this	area	(discussed	below),	
it	is	not	entirely	clear	whether	a	SLLC	will	be	treated	
as	a	single	entity	or	as	a	combination	of	separate	enti-
ties	 for	assessment	and	reporting	purposes.	 	Partly	
because	of	 these	uncertainties,	NCCUSL	declined	to	
add	enabling	provisions	for	SLLCs	to	the	most	recent	
iteration	of	 its	uniform	limited	 liability	company	act	
(RULLCA,	2006),	 saying	 in	 its	Prefatory	Note	 that	
because	of	viable	alternatives,	such	as	a	holding	com-
pany	with	LLC	subsidiaries,	it	did	not	make	sense	to	
endorse	the	complexities	and	risks	inherent	in	using	a	
SLLC.				Likewise,	the	ABA’s	Task	Force	for	the	ABA’s	
Prototype	LLC	Act	declined	to	add	SLLC	provisions	to	
that	model	statute.		The	NCCUSL	stance	is	interest-
ing	in	that	another	NCCUSL		drafting	committee	(for	
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Analysis of the Recently Proposed 
Contract Manufacturing Regulations
By steven hadjilogiou, Baker & McKenzie LLP, Miami, FL

posed	Regulations”).	
 Existing Law
	 A	US	shareholderd	of	a	CFC	is	required	to	include	his	
pro-rata	share	of	“FBCSI”	under	the	Subpart	F	statutes.
e		FBCSI	is	income	derived	by	the	CFC	where	the	CFC	
purchases	property	from	or	on	behalf	of	a	related	person,	
sells	property	to	a	related	person,	or	sells	property	on	
behalf	of	a	related	person.		Furthermore,	FBCSI	arises	
from	property	manufactured,	produced,	grown,	or	ex-
tracted	outside	the	country	of	the	CFC’s	incorporation,	
and	property	sold	outside	the	CFC’s	country	of	 incor-
poration.f	Therefore,	FBCSI	does	not	include	income	of	
a	CFC	derived	in	connection	with	the	sale	of	personal	
property	manufactured,	produced,	or	 constructed	by	
such	corporation	from	personal	property	which	it	has	
purchased	(the	“Manufacturing	Exception”).g

 Under	the	Manufacturing	Exception,	a	foreign	cor-
poration	 will	 be	 considered	 to	 have	 manufactured,	
produced,	or	constructed	personal	property	if	the	activi-
ties	meet	the	requirements	of	either	one	of	the	physical	
manufacturing	tests,	known	as	the	“Substantial	Trans-
formation	Test”	and	the	“Substantive	Test.”h		Examples	
of	manufacturing	which	meet	both	 the	Substantial	
Transformation	Test	and	the	Substantive	Test	are	the	
conversion	of	wood	pulp	to	paper,	and	the	conversion	of	
component	parts,	which	are	purchased	from	a	related	
party,	into	an	automobile	engine.i	
	 Furthermore,	in	situations	where	the	CFC	carries	on	
selling	or	manufacturing	activities	through	a	branch	in	a	
foreign	country,	the	Internal	Revenue	Code	and	Regula-
tions	impose	a	branch	rule	causing	the	foreign	branch	
to	be	treated	as	a	 foreign	subsidiary	of	 the	CFC	(the	
“Branch	Rule”).j	The	Branch	Rule	is	imposed	because,	
without	it,	a	CFC	could	easily	bypass	the	FBCSI	rules.	
The	impact	of	the	Branch	Rule	is	more	easily	explained	
through	the	following	example:	
	 FS	 is	 incorporated	 in	 foreign	 jurisdiction	A,	which	
is	a	 low-tax	 jurisdiction.	FS	physically	manufactures	
widgets	in	Country	B,	which	is	a	high-tax	jurisdiction,	
through	a	factory	directly	owned	by	FS	in	that	country.	
FS	sells	the	widgets	to	consumers	in	foreign	jurisdiction	
C	through	its	offices	in	A.	Country	C	does	not	impose	
tax	on	the	sale	of	widgets	when	the	sale	occurs	in	A,	and	
because	A	is	a	low-tax	jurisdiction,	FS	pays	a	relatively	
small	amount	of	 tax	 to	Country	A.	Disregarding	 the	
Branch	Rule,	the	sales	would	not	be	subject	to	the	FBCSI	
rules	because	FS	meets	the	manufacturing	exception	
because	it	physically	manufactures	the	widgets.	In	this	
example,	however,	the	Branch	Rule	applies	and	treats	

	 Not	surprisingly,	most	taxpayers	prefer	to	pay	as	little	
tax	as	possible.	In	the	context	of	the	international	sales	
of	goods,	prior	to	the	creation	of	the	Transfer	Pricing	and	
Subpart	F	rules,	a	taxpayer	could	create	a	subsidiary	
corporation	in	a	foreign	low-tax	jurisdiction	and	then	
sell	goods	 to	 that	 foreign	subsidiary	at	a	price	equal	
to	or	slightly	above	cost	triggering	a	small	amount	of	
U.S.	 taxable	gain.	 	The	 foreign	subsidiary	could	then	
sell	those	goods	in	foreign	jurisdictions	at	a	marked-up	
price	triggering	only	the	low-tax	jurisdiction’s	tax	rate	
on	the	gain.	One	of	the	reasons	Congress	imposed	the	
Foreign	Base	Company	Sales	Income	(“FBCSI”)	rules	of	
Subpart	F	was	to	currently	tax	US	taxpayers	on	gains	
realized	by	 their	 foreign	subsidiaries,	and	connected	
with	sales	income	generated	in	such	low	tax	jurisdic-
tions.a		Congress	was	concerned	that	income	of	a	selling	
subsidiary	was	separated	from	manufacturing	activities	
of	a	related	corporation	merely	to	obtain	a	lower	rate	of	
tax	for	the	sales	income.b		Congress	only	intended	the	
FBCSI	rules	to	apply,	however,	where	a	foreign	subsid-
iary	does	not	add	any	appreciable	value	to	the	product,	
such	as	manufacturing,	major	assembling,	or	construc-
tion	activity.c	Therefore,	the	current	regulations	contain	
an	exception	 to	 the	FBCSI	 rules	 for	manufacturing	
activities	conducted	by	the	foreign	subsidiary.	
Since	 the	 current	 regulations	were	promulgated	 in	
1964,	manufacturing	has	increasingly	been	outsourced	
to	 third-party	manufacturers	 in	 so-called	“contract	
manufacturing	arrangements.”	Under	a	typical	contract	
manufacturing	arrangement,	a	party	contracts	with	the	
contract	manufacturer	 to	convert	raw	materials	 into	
finished	goods,	or	to	assemble	component	parts	into	a	
finished	product,	in	accordance	with	the	party’s	specifi-
cations.	Title	to	the	property	changes	hands	depending	
on	the	parties’	arrangement.		In	turn-key	arrangements,	
the	 contract	 manufacturer	 retains	 title	 to	 the	 raw	
materials	or	component	parts	during	the	manufactur-
ing	process	and	title	is	transferred	to	the	party	at	the	
time	the	finished	product	is	delivered.	In	consignment	
manufacturing	arrangements,	 the	party	retains	 title	
to	the	raw	materials	during	the	entire	manufacturing	
process.	For	over	three	decades,	the	question	of	whether	
a	controlled	foreign	corporation	(“CFC”)	may	enter	into	
a	contract	manufacturing	arrangement	while	still	meet-
ing	the	Manufacturing	Exception	to	the	FBCSI	rules	has	
been	a	matter	of	contention	between	taxpayers	and	the	
IRS.	The	current	regulations	do	not	address	the	issue	
of	contract	manufacturing	arrangements.,	On	February	
27,	2008,	however,	the	Treasury	issued	new	regulations	
to	address	the	contract	manufacturing	debate	(the	“Pro- continued, next page
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the	manufacturing	branch	 in	Country	B	as	a	wholly	
owned	subsidiary	 corporation	of	FS.	As	a	 result,	FS	
is	deemed	to	perform	selling	activities	on	behalf	of	its	
deemed	related	subsidiary	in	Country	B,	and	is	therefore	
subject	to	the	FBCSI	rules.	
 Contract Manufacturing
	 A	series	of	Revenue	Rulings	and	Tax	Court	decisions	
has	caused	taxpayers	to	begin	relying	on	the	so-called	
“its”	argument	 to	avoid	 the	 imposition	of	 the	FBCSI	
rules.	Under	the	“its”	argument,	taxpayers	rely	on	the	
statutory	language	of	IRC	§	954(d),	which	states	that	
FBCSI	is	“income	derived	in	connection	with	the	pur-
chase	of	personal	property	from	a	related	person	and	
its sale	to	any	person.”k	Under	this	theory,	the	personal	
property	is	transformed	by	the	contract	manufacturer	
into	a	finished	product	and	thus	is	no	longer	the	“its”	that	
is	referred	to	in	the	Code	section.	Thus,	the	FBCSI	rules	
would	not	apply	because	the	sale	is	outside	the	statutory	
bounds	of	IRC	§	954(d).	The	“its”	argument	requires	that	
taxpayers	retain	title	 to	 the	personal	property	before	
and	during	the	manufacturing	process.	However,	 the	
validity	of	the	“its”	argument	had	been	questioned	by	
numerous	practitioners.
 Proposed Regulations
	 In	February,	 the	 IRS	 issued	Proposed	Regulations	
that	attempt	to	address	the	lack	of	certainty	surround-
ing	FBCSI	in	the	context	of	contract	manufacturing.	The	
major	features	of		the	Proposed	Regulations	include:	

•	 The	rejection	of	the	“its”	argument;	
•	 The	addition	of	a	“Substantial	Contribution	Test”	

to	apply	when	the	Substantial	Transformation	Test	
and	the	Substantive	Test	are	not	met;	

•	 The	application	of	 the	Substantial	Contribution	
test	 to	 the	Branch	Rule,	with	a	rebuttable	pre-
sumption	that	the	CFC	does	not	meet	the	require-
ments	of	the	test;	and

•	 Guidelines	to	apply	the	Branch	Rule	when	multiple	
manufacturing	branches	exist.	

	 First,	the	Proposed	Regulations	attempt	to	end	to	tax-
payers’	use	of	the	“its”	argument.l	The	Proposed	Regula-
tions	clarify	that	the	Manufacturing	Exception	is	met	
only	if	the	manufacturing	activity	is	conducted	by	the	
employees	of	the	CFC.m	Thus,	the	CFC	must	meet	the	
Substantial	Transformation	Test	and	the	Substantive	
Test	through	the	efforts	of	its	own	employees.	Addition-
ally,	as	described	below,	the	Substantial	Contribution	
test	has	been	added	as	a	new	standard	to	determine	
whether	or	not	the	CFC	has	engaged	in	manufacturing	
activity.n	Likewise,	 the	Substantial	Contribution	Test	
must	be	met	by	the	employees	of	the	CFC.o	
	 The	Substantial	Contribution	Test	is	an	alternative	
to	 the	Substantial	Transformation	Test	and	the	Sub-
stantive	Test,	and	applies	only	when	neither	 is	met.p	
The	Substantial	Contribution	Test	 is	met	 if	 the	 facts	

and	 circumstances	 evidence	 that	 the	CFC	makes	a	
substantial	contribution,	through	the	activities	of	its	em-
ployees,	to	the	manufacture,	production,	or	construction	
of	the	personal	property	subsequently	sold.q	Therefore,	
a	CFC	is	deemed	to	meet	the	Manufacturing	Exception	
where	a	third	party,	located	in	a	jurisdiction	outside	the	
CFC’s	country	of	incorporation,r	meets	the	Substantial	
Transformation	Test	or	 the	Substantive	Test	and	the	
CFC	substantially	 contributes	 to	 the	manufacturing	
activities.	To	determine	whether	or	not	 the	CFC	has	
made	a	Substantial	Contribution	 to	manufacturing,	
the	following	activities	of	a	CFC’s	employees	are	to	be	
considered:	

1.	Oversight	and	direction	of	 the	activities	or	pro-
cess	 (including	management	of	 the	risk	of	 loss)	
pursuant	to	which	the	property	is	manufactured,	
produced,	or	constructed;

2.	Performance	of	activities	that	are	considered	in	but	
that	are	insufficient	to	satisfy	either	the	Substan-
tial	Transformation	or	Substantive	Test;	

3.	Control	of	the	raw	materials,	work-in-process,	and	
finished	goods;

4.	Management	of	the	manufacturing	profits;
5.	Material	selection;	
6.	Vendor	selection;
7.	Control	of	logistics;
8.	Quality	control;	and	
9.	Direction	of	the	development,	protection,	and	use	
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of	trade	secrets,	technology,	product	design,	and	de-
sign	specifications,	and	other	intellectual	property	
used	in	manufacturing	the	product.s	

	 The	number	of	factors	required	and	the	weight	that	
each	 factor	carries	varies	with	 the	 facts	and	circum-
stances	of	the	particular	business.t		
	 With	regards	to	the	branch	rules,	the	Proposed	Regu-
lations	make	two	significant	changes.	First,	a	CFC	may	
meet	the	Manufacturing	Exception	 if	 it	substantially	
contributes	to	the	physical	manufacturing	of	its	manu-
facturing	branch.u	However,	the	Proposed	Regulations	
impose	a	rebuttable	presumption	that	the	CFC	does	not	
make	a	Substantial	Contribution.v

	 Second,	 the	Proposed	Regulations	create	rules	 for	
the	use	of	more	than	one	manufacturing	branch.	The	
Proposed	Regulations	distinguish	between	multiple	
branches	in	the	case	where	each	branch	manufactures	a	
separate	item	of	personal	property,	and	in	the	case	where	
multiple	branches	each	contribute	to	the	manufacture	
of	the	same	item	of	personal	property.	
	 The	proposed	regulations	will	apply	to	taxable	years	
of	CFC’s	beginning	on	or	after	the	date	they	are	pub-
lished	as	final	regulations.	The	contract	manufacturing	
regulations	are	a	top	priority	for	the	IRS	and	Treasury	
and,	 therefore,	will	 likely	be	finalized	 in	 the	not	 too	
distant	 future.	This	delay	 in	 the	 finalization	of	 the	

PRIVATE LETTER RULINg
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regulations	will	afford	taxpayers,	especially	those	rely-
ing	on	the	“its”	argument,	an	opportunity	to	come	into	
conformity	with	the	regulations	before	they	become	law.	
On	the	other	hand,	taxpayers	may	elect	to	apply	these	
regulations	in	their	entirety	to	all	open	tax	years	as	if	
they	were	final	regulations.	

(Endnotes)
1.	 S.	Rep.	No.	1881,	87th	Cong.,	2d	Sess.	At	84.	
2.	 Id.	
3.	 Id.	
4.	 IRC	§	951(b)	defines	a	US	shareholder	as	a	US	person	who	owns	
10%	or	more,	by	applying	the	rules	of	ownership	of	section	958(b),	of	
the	total	combined	voting	power	of	all	classes	of	stock	entitled	to	vote	
of	a	controlled	foreign	corporation.
5.	 IRC	§	951(a).	
6.	 IRC	§	954(d)(1).	
7.	 Treas.	Reg.	1.954-3(a)(4).
8.	 Id.	
9.	 Id.	Ex.	(1).	
10.	IRC	§	954(d)(2).	
11.	IRC	§	954(d)(1).	
12.	See	Preamble	to	Prop.	Regs.	2/28/2008.	Fed.	Reg.	Vol.	73,No.	40,	p.	
10716.	
13.	Prop.	Reg.	§	1.954-3(a)(4)(i).
14.	Prop.	Reg.	§	1.954-3(a)(4)(iv).	
15.	Prop.	Reg.	§	1.954-3(a)(4)(i).
16.	Prop.	Treas.	Reg.	§	1.954-3(a)(4)(iv)(a).	
17.	Id.	
18.	If	the	third	party	were	located	in	the	CFC’s	country	of	incorporation	
the	Same	Country	Manufacturing	Exception	would	apply	regardless	
of	the	substantial	contribution	test.
19.	Prop.	Treas.	Reg.	§	1.954-3(a)(4)(iv)(b).
20.	Prop.	Treas.	Reg.	§	1.954-3(a)(4)(iv)(a).
21.	Prop.	Reg.	§	1.954-3(b)(1)(ii).	
22.	Prop.	Reg.	§	1.954-3(b)(2)(ii)(c)(2).	
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PLR �0080�004: The IRs Issues guidance 
on the Treatment of the series LLC
By steven hadjilogiou, Baker & McKenzie LLP, Miami, FL

	 In	1996,	Delaware	became	the	first	state	to	enact	a	
statute	allowing	for	the	creation	of	the	series	limited	li-
ability	company	(“Series	LLC”).	Since	then,	states	such	
as	 Iowa,	Nevada,	Oklahoma,	Tennessee,	 Illinois,	and	
Utah	have	followed	suit.	Under	the	Delaware	limited	
liability	company	act	(the	“Act”),	each	series	of	one	lim-
ited	liability	company	(“LLC”)	acts	as	a	separate	limited	
liability	entity.	Each	distinct	series	may	own	 its	own	

assets,	may	have	
its	own	business	
or	 investment	
objective,	 and	
may	be	operated	
by	its	own	man-
agers.	Moreover,	
each	series	may	
have	 a	 distinct	
set	 of	 members	
with	a	separate	
a l l o cat i on 	 o f	
profits	and	 loss-
es.	Series	LLC’s	
h a v e 	 p r o v e n	
to	 be	 useful	 in	
businesses	such	
as	hedge	 funds,	
venture	 capital	
funds,	 oil	 and	
gas	investments,	
real	 estate,	and	
fractional	 share	
arrangements.	
Moreover,	 the	
S e r i e s 	 L L C	
eliminates	 the	
administrative	
burden	 and	 ex-
pense	of	forming	
multiple	LLC’s.
	One	of	 the	ma-
jor	 benefits	 of	
the	 Series	 LLC	
is	 that	creditors	
of	one	series	may	
not	seek	a	judg-
ment	against	the	
assets	of	another	
series.	However,	
there	are	a	 few	
potential	down-

sides.	The	Series	LLC	is	a	relatively	new	vehicle,	and	its	
creditor	protection	has	not	yet	been	adequately	tested	in	
the	courts.	Furthermore,	until	recently	the	IRS	had	not	
commented	on	whether	a	Series	LLC	should	be	treated	
as	a	single	taxpayer,	or	whether	each	series	of	a	Series	
LLC	should	be	treated	as	a	distinct	taxpayer.	
	 Due	to	the	IRS’	silence	on	the	issue,	many	commenta-
tors	have	analogized	the	treatment	of	a	Series	LLC	to	
that	of	a	statutory	trust	series.	Statutory	trust	series	
have	been	treated	as	separate	taxpayers	in	a	number	of	
Private	Letter	Rulings	(“PLRs”),	which	rulings	generally	
cite	two	sources	–	the	National Securities Series—Indus-
trial Stock Series v. Commissioner	case	(citation?)	and	
Revenue	Ruling	55-416.	In	National Securities,	a	single	
trust	agreement	created	open-ended	investment	funds.	
Each	fund	had	separate	shareholders	that	were	entitled,	
at	any	 time	and	at	 their	 option,	 to	 surrender	 their	
shares	 for	redemption	and	to	receive	a	proportionate	
share	of	the	underlying	trust	assets	and	net	earnings.	
The	 issue	before	the	court	was	whether	the	distribu-
tion	of	the	trust	assets	was	a	preferential	dividend	or	a	
redemption	payment.	The	court	determined	that	there	
was	no	simultaneous	pro	rata	distribution	to	all	other	
shareholders	of	the	series	that	did	not	redeem	and,	thus,	
the	distribution	was	not	a	preferential	dividend.	In	so	
holding,	the	court	determined	each	series	was	a	separate	
entity.	Subsequently,	in	Revenue	Ruling	55-416,	the	IRS	
acquiesced	to	this	decision.	
	 The	PLRs	treating	a	statutory	trust	series	as	a	dis-
tinct	taxpayer	generally	cite	the	separateness	of	the	as-
sets	and	liabilities	of	each	trust	series.	In	arrangements	
where	creditors	of	one	series	may	not	reach	the	assets	
of	a	 separate	 trust	 series,	 the	PLRs	have	concluded	
that	each	series	be	treated	as	a	distinct	taxpayer.	The	
concept	of	separateness	of	assets	and	 liabilities	 from	
series	to	series	is	common	in	both	the	series	LLC	and	
the	statutory	trust.	The	analogy	between	the	two	types	
of	entities	indicates	that	a	series	of	a	series	LLC	should	
also	be	treated	as	a	separate	distinct	taxpayer.	
	 Additionally,	two	states	–	Massachusetts	and	Califor-
nia	–	have	issued	rulings	concluding	that	each	series	of	
a	Series	LLC	is	treated	as	a	distinct	taxpayer.	Massa-
chusetts	Letter	Ruling	08-2	concludes	that	a	Delaware	
series	should	be	classified	as	a	disregarded	entity	or	
partnership,	depending	upon	 the	number	of	 owners	
of	a	particular	series.	The	ruling	cites	three	principal	
authorities,	including	the	National Securities	case,		Rev-
enue	Ruling	55-416	,	1182.8	and	numerous	PLRs	regarding	
the	tax	classification	of	trust	series.	
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the	Uniform	Statutory	Trust	Entity	Act)	has	included	
“series”	enabling	provisions	in	that	act	recognizing	the	
validity	of	“series	trusts.”
	 With	regard	to	the	treatment	of	an	insolvent	Series	
when	other	Series	in	the	same	SLLC	remain	solvent,	
there	appears	to	be	no	authority	indicating	whether	the	
insolvent	Series	will	be	treated	as	a	“debtor”	distinct	
from	the	other	Series	in	the	SLLC.				The	analysis	would	
appear	to	depend	in	large	part	on	whether	a	Series	is	
considered	a	separate	legal	entity	under	its	governing	
state	law	(this	was	the	same	analysis	that	eventually	

led	to	a	normal	LLC	being	recognized	as	a	“person”	or	
as	a	debtor	for	bankruptcy	purposes).		It	would	seem	
that	a	bankruptcy	court	would	be	even	more	inclined	to	
do	this	in	a	state	like	Illinois	where	the	SLLC	enabling	
law	explicitly	provides	that	each	Series	is	a	separate	
legal	entity.		The	Illinois	SLLC	statute	contains	several	
collateral	provisions	intended	to	“pound	home”	the	sepa-
rate	legal	entity	status	of	each	Series	(dealing	with	title	
to	assets,	capacity	to	contract,	grant	security	interests	
in	 its	assets,	having	different	members	and	manag-
ers	and	the	ability	to	sue	and	be	sued,	etc.).		Also,		the	
requirement	that	each	Series	of	an	Illinois	SLLC	file	a	
separate	certificate	of	designation	containing	the	names	
of	managing	members	or	managers	and	a	name	for	the	
Series	distinguishable	from	other	Series	of	the	SLLC	

buttresses	this	 intended	status,	
while	at	the	same	time	address-
ing	the	fairness	and	constructive	
notice	concerns	regarding	third	
parties	dealing	with	 the	SLLC.		
Note	that	in	2007	the	Delaware	
SLLC	law	was	amended	to	clarify	
that	 each	Series	 could	acquire	
and	own	assets	in	its	own	name,	
contract,	grant	liens	and	security	
interests	and	sue	and	be	sued,	
but	did	not	go	as	far	as	Illinois,	
which	confers	separate	legal	enti-
ties	status	to	each	Series.		On	the	
other	hand,	in	states	that	do	not	
accord	separate	legal	entity	sta-
tus	to	Series,	an	insolvent	Series	
could	conceivably	force	the	entire	
SLLC	and	all	 of	 its	 other	 	Se-
ries	into	bankruptcy	(or	at	least	
the	proceedings	relating	 to	 the	
insolvent	SLLC),	with	 the	 risk	
that	the	bankruptcy	court	could	
disregard	 the	 internal	 liability	
shields	all	or	in	part.
	 Some	commentators	have	sug-
gested	that	the	fact	that	separate	
Series	are	integrated	under	the	
roof	of	a	master	entity	may	be	an	
open	invitation	to	a	bankruptcy	
court	 to	apply	 the	“substantive	
consolidation”	 doctrine	 to	 the	
insolvent	 and	 solvent	 Series.		
Substantive	consolidation	is	fre-
quently	applied	when	creditors	
extend	credit	 or	 transact	busi-
ness	with	entities	having	interre-
lated	activities.			However,	since	
the	 enabling	provisions	 of	 the	
states	permitting	SLLCs	require	
separate	records	and	accountings	
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and	other	conditions	that	tend	to	promote	the	“separ-
ateness”	of	 the	Series,	 the	sloppy	recordkeeping	and	
lapses	of	judgment	that	are	typically	associated	with	
consolidation	situations	would	arise	in	the	case	involv-
ing	an	SLLC	most	 likely	because	 its	owners	simply	
did	not	apply	the	statutory	requirements	in	practice.				
Commentators	have	also	suggested	that	SLLCs	may	
be	more	susceptible	to	attacks	involving	“piercing	the	
veil”	claims.		This	doctrine	developed	as	an	equitable	
response	to	 the	manner	 in	which	shareholders	were	
perceived	as	abusing	their	limited	liability	privileges,	
and	these	commentators	reason	that	because	the	SLLC	
has	been	created	for	the	sole	purpose	of	expanding	lim-
ited	liability	opportunities,	some	courts	may	view	this	a	
reason	to	err	in	favor	of	allowing	the	veils	of	the	related	
Series	to	be	pierced.			While	courts	in	states	that	have	
not	enabled	SLLCs	may	be	more	apt	to	consider	and	
apply	“pierce	the	veil”	types	of	remedies,	particularly	
where	the	litigation	involves	personal	injury	and	other	
tort	claims,	it	would	seem	that	in	states	where	SLLCs	
have	been	recognized	by	statute	the	courts	would	be	
constrained	by	the	same	kinds	of	considerations	and	
analysis	that	would	normally	apply	to	commonly-con-
trolled	or	related	companies.	
	 As	noted	above,	a	significant	concern	about	the	vi-
ability	of	a	SLLC	is	whether	its	internal	liability	shields	
will	be	respected	by	the	courts	of	a	state	that	does	not	
enable	their	formation.		While	an	Illinois	SLLC	doing	
business	solely	 in	 Illinois	will	 reasonably	expect	 Il-
linois	courts	 to	honor	the	segregated	 liability	status	
provided	by	statute	to	that	SLLC,	it	is	far	from	clear	
whether	courts	in	another	state	will	uphold	the	same	
liability	protection	if	that	SLLC	ventures	beyond	the	
Illinois	boundaries			Almost	all	LLC	statutes	provide	
that	the	law	of	the	state	of	a	foreign	LLC’s	organiza-
tion	will	govern	its	internal	affairs	and	the	liability	of	
its	members	and	managers.			While	it	is	reasonable	to	
believe	that	the	generic	reference	to	the	“liability	of	its	
members	and	managers”	would	include	their	liability	
to	third	parties	dealing	with	the	LLC,	one	should	not	
reasonably	expect	a	court	to	find	that	such	language	
extends	to	upholding	the	internal	liability	shields	of	an	
SLLC	in	a	case	where	a	creditor	in	a	state	that	does	
not	permit	SLLCs	seeks	recovery	against	the	assets	
of	all	of	the	Series	of	that	SLLC.		While	the	Full	Faith	
and	Credit	Clause	of	 the	U.S.	Constitution	requires	
states	to	respect	transactions	governed	by	the	law	of	
another	state,	the	breadth	of	this	protection	is	limited	
when	the	law	is	against	the	host	state’s	public	policy.		
There	are	also	the	obvious	notice,	estoppel	and	other	
fairness	concerns	given	that	creditors	and	other	third-
parties	would	not	normally	suspect	that	their	recourse	
has	been	further	restricted	by	the	segregation	of	the	
LLC’s	assets	 into	 internal	 compartments	unknown	

to	the	outside	world.	 	Unless	the	state	 in	which	the	
SLLC	is	conducting	business	requires	a	public	filing	
(for	example,	as	part	of	the	application	for	authority	
to	transact	business	as	a	foreign	LLC),	third-parties	
would	not	even	be	on	“inquiry	notice”	to	protect	them-
selves	and	otherwise	act	accordingly.
	 The	other	“big”	open	issue	pertains	to	the	tax	treat-
ment	of	SLLCs.					The	threshold	issue	has	been	whether	
the	SLLC	will	be	treated	as	one	entity	or	taxpayer	or	
as	multiple	entities	or	taxpayers.		Many	commentators	
have	speculated	that	the	IRS	would	be	inclined	to	treat	
them	as	separate	entities	for	this	purpose,	and	there	is	
some	authority	for	the	position	that	each	Series	should	
be	regarded	as	a	separate	and	distinct	taxpayer.		The	
two	principal	authorities	for	this	position	are	the	case	
of	National	Securities	Series-Industrial	Stock	Series,	13	
TC	884	(1949),	and	Rev.	Rul.	55-416	(1955-1	CB	416).		
In	National	Securities	the	Tax	Court	recognized	that	
each	series	in	a	single	investment	trust	was	a	separate	
taxpayer,	and	the	IRS	acquiesced	to	that	decision	(Rev.	
Rul.	1950-1	CB	4).			Rev.	Rul.	55-14	also	cites	National	
Securities	with	approval	and	provides	that	the	char-
acterization	of	each	series	of	 the	trust	as	a	separate	
taxpayer	is	acceptable.		In	various	private	letter	rulings,	
the	IRS	has	reiterated	its	conclusion	that	each	series	
in	a	series	trust	is	a	separate	taxpaying	entity.		Some	
of	 the	 common	elements	 in	 these	 rulings	were	 that	
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upon	redemption	or	withdrawal,	 the	holders	of	each	
series	were	 limited	 to	 the	assets	of	 that	series	only,	
participated	only	in	the	income	of	that	series,	and	that	
the	liabilities	of	each	series	were	limited	to	the	assets	
of	that	series.		Also,	each	series	typically	had	a	separate	
investment	objective	and	a	holder’s	interest	in	the	series	
was	determined	by	reference	solely	to	its	capital	account	
in	that	series.			Many	commentators	believe	that	since	
these	attributes	also	apply	to	a	SLLC,	the	IRS	would	
apply	these	same	standards	and	analysis	to	a	SLLC,	and	
treat	each	Series	of	the	SLLC	as	a	separate	taxpaying	
entity	for	federal	income	tax	purposes.
	 In	January	of	 this	year,	 the	 IRS	 issued	 the	first	
Private	Letter	Ruling	 (PLR	200803004)	holding	 im-
plicitly	that	each	Series	of	a	SLLC	is	a	separate	entity	
for	 federal	 tax	purposes.	 	The	ruling	was	 issued	to	a	
group	of	insurance	companies	that	were	reorganizing	
their	mutual	fund	as	a	Delaware	SLLC,	and	affirmed	
that	each	Series	was	entitled	to	choose	its	own	entity	
classification	 independent	of	 the	classification	of	 the	
other	Series.	 	 	While	 the	 IRS	did	not	explicitly	 rule	
that	each	Series	of	the	SLLC	is	a	separate	legal	entity,	
the	ruling	treated	each	Series	as	being	entitled	to	elect	
its	tax	classification	under	Treasury	Regulations	Sec-
tions	301.7701-2	through	4.		Moreover,	the	IRS	allowed	
multiple	entity	classifications	for	the	Series	within	the	
same	SLLC,	which	would	not	be	possible	unless	each	
Series	was	treated	as	a	separate	entity	for	classification	
purposes	under	the	Section	7701	regulations.		In	other	
words,	the	IRS	ruled	that	a	Series	with	one	member	
would	be	 treated	as	a	disregarded	entity,	while	 the	
Series	with	more	than	one	member	could	elect	 to	be	
treated	as	either	a	partnership	or	as	an	association	
taxable	as	a	corporation.		While	a	private	letter	ruling	
is	not	the	best	authority	generally,	this	private	letter	
ruling	is	consistent	with	the	existing	law	pertaining	to	
series	trusts,	and	some	commentators	view	the	ruling	as	
an	endorsement	of	the	position	shared	by	many	experts	
and	commentators	that	the	treatment	of	SLLCs	should	
be	the	same	as	the	treatment	of	series	trusts.
	 It	is	still	uncertain	how	state	and	local	income	tax	
laws	will	apply	to	SLLCs.		In	California,	the	California	
Franchise	Tax	Board	(not	surprisingly)	has	taken	the	
position	that	each	Series	is	a	separate	entity	for	state	
tax	purposes	and	has	required	each	Series	to	file	its	own	
tax	return	and	pay	separate	LLC	annual	franchise	taxes	
and	filing	fees.		It	remains	to	be	seen	how	other	state	
and	local	taxes	will	be	applied,	such	as	documentary	
stamp	tax,	ad	valorem	taxes,	occupational	and	busi-
ness	registration	taxes,	etc.	 	 	For	example,	 in	a	state	
like	Florida,	would	 the	act	of	 crediting	or	otherwise	
earmarking	a	parcel	of	 real	property	 in	 the	 internal	
records	of	a	SLLC	(apportioned	to	one	or	more	of	the	
Series)	be	a	transfer	of	an	 interest	 in	real	estate	 for	
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documentary	stamp	tax	purposes?		As	in	the	case	of	the	
reach	of	creditor	claims,	bankruptcy	court	status	and	
income	taxation,	the	determination	of	the	proper	tax	
treatment	would	appear	to	turn	on	whether	each	Series	
is	treated	as	a	separate	legal	entity.		As	noted	above,	
in	states	such	as	Illinois,	this	determination	would	be	
enhanced	by	its	explicit	statutory	language	recognizing	
the	separate	legal	entity	status	of	each	Series.
	 So,	is	Florida	ready	for	the	adoption	of	SLLC	enabling	
provisions?		Many	practitioners	and	commentators	will	
continue	to	argue	that	the	SLLC	is	an	“odd	duck”	whose	
risks	 far	exceed	 its	benefits,	and	conclude	that	there	
are	safer	alternatives.	 	 	One	commentator	has	noted	
that	while	 indeed	there	are	risks	and	uncertainties,	
they	are	hardly	novel	and	that	the	same	kinds	of	argu-
ments	were	made	after	the	first	LLC	statutes	appeared	
in	the	late	1970s.	Despite	the	earlier	“Chicken	Little”	
admonitions	and	negative	perceptions,	 the	LLC	has	
nonetheless	become	the	most	popular	business	entity	
we	have	 today,	and	will	probably	continue	 to	be	 the	
entity	of	choice	for	many	years	to	come.			Many	believe	
that	the	law	in	this	area	will	become	more	clarified	as	
additional	states	enable	the	formation	of	the	SLLCs.		As	
history	has	demonstrated,	the	other	“odd	ducks”	that	
preceded	SLLCs,	such	as	LLPs	and	LLLPs,	eventually	
became	mainstream	simply	as	the	result	of	more	and	
more	states	recognizing	and	sanctioning	such	entities.		
Therefore,	the	question	is	not	whether	to	enable	the	use	
of	SLLCs,	but	how	to	spur	the	development	of	law	to	
address	and	better	resolve	the	issues	that	exist.				While	
only	seven	states	have	adopted	enabling	statutes	 for	
SLLCs	to	date,	other	states	are	currently	considering	
following	the	lead	of	these	states.	
	 Even	if	Florida	decides	it	is	not	ready	to	allow	the	
formation	of	domestic	SLLCs,	many	SLLCs	are	cur-
rently	transacting	business	in	Florida,	and	many	more	
will	follow	as	other	states	permit	them	to	be	organized.			
It	would	be	a	good	idea	for	the	Chapter	608	Drafting	
Committee	to	at	least	consider	how	the	internal	liability	
shields	of	these	business	entities	should	be	treated	un-
der	Florida	law.			For	example,	should	the	choice	of	law	
provisions	of	Chapter	608	be	expanded	to	provide	that	
the	internal	liability	of	separate	Series	be	determined	
according	to	the	law	of	the	state	where	the	foreign	LLC	
was	organized?	 	Should	 the	recognition	of	 the	 legal	
status	of	 its	 internal	 shields	be	predicated	upon	an	
appropriate	public	filing	(such	as	a	special	application	
for	qualification	to	transact	business)?		This	would	at	
least	give	creditors	and	other	third	parties	constructive	
notice	of	its	status	and	allow	them	to	take	appropriate	
precautions	and	otherwise	govern	their	affairs	accord-
ingly.			On	the	other	hand,	does	it	make	any	sense	for	
a	new	LLC	act	to	explicitly	address	the	legal	status	of	
a	foreign	SLLC	short	of	providing	for	the	organization	
of	domestic	SLLCs?		These	are	the	kinds	of	questions	
awaiting	consideration	and	debate	by	the	Chapter	608	
Drafting	Committee.		Stay	tuned.
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	 The	California	Franchise	Tax	Board	(the	“FTB”),	in	
its	online	update	to	“California	Forms	and	Instructions	
568—2005	Limited	Liability	Company	Tax	Booklet,”	
states	that	each	Series	LLC	must	file	and	pay	separate	
LLC	annual	taxes	and	fees.	The	FTB	has	taken	the	posi-
tion	that	each	series	within	the	Series	LLC	is	a	separate	
business	entity	and	each	has	a	filing	requirement	if	it	
is	registered	or	doing	business	in	California.	Each	se-
ries	in	a	Delaware	Series	LLC	is	considered	a	separate	
LLC,	and	must	file	its	own	California	Form	568	Limited	
Liability	Company	Return	of	Income	and	pay	its	own	
separate	LLC	annual	tax	and	fee.	This	position	is	not	
surprising	because	it	increases	the	state	of	California’s	
tax	income.	
	 In	 January	 2008,	 the	 IRS	 finally	 provided	 some	
guidance	as	to	the	treatment	of	Series	LLCs.	In	PLR	
200803004,	a	statutory	trust	(similar	to	the	one	at	issue	
in	National Securities)	that	was	separated	
into	four	series	proposed	a	conversion	into	
a	Series	LLC,	with	each	trust	series	being	
converted	 into	a	 separate	 series.	Some	
series	would	elect	to	be	treated	as	corpo-
rations,	some	series	would	have	multiple	
members,	 and	other	 series	would	have	
only	one	member.	The	 taxpayer	 sought	
guidance	from	the	IRS	as	to	the	treatment	
of	each	series	after	the	reorganization.	
	 The	IRS	 issued	the	PLR	with	no	sig-
nificant	analysis.	The	PLR	concludes	that	
each	series	should	be	treated	as	a	distinct	
taxpayer.	Thus,	a	 single	member	series	
is	 treated	as	a	disregarded	 entity	and	
a	series	with	more	 than	one	member	 is	
treated	as	a	partnership.	Furthermore,	
the	IRS	notes	that	each	series	may	make	
an	election	on	Form	8832	to	be	treated	as	
a	corporation,	regardless	of	the	number	of	
members.	
	 Similar	to	those	of	the	statutory	trust	se-
ries	rulings	and	cases,	the	facts	of	the	PLR	
represent	that	each	series	of	a	Series	LLC	
would	be	separate	 from	the	other	series.	
Accordingly,	the	taxpayers	represented	the	
following	facts	demonstrating	the	separate	
characteristics	of	each	series:

•	 allocations	of	 taxable	 income,	gain,	
loss,	deduction,	and	 credit	 of	 each	
separate	series	will	be	made	sepa-
rately	and	 in	accordance	with	Sec-
tions	704(b)	and	704(c);	

•	 each	LLC	Portfolio	will	consist	of	a	
separate	pool	of	assets,	liabilities	and	
stream	of	earnings;	

•	 the	members	of	a	series	may	share	

in	the	income	only	of	that	series;
•	 the	ownership	interest	of	the	members	of	a	series	

will	be	 limited	to	 the	assets	of	 that	series	upon	
redemption,	 liquidation,	or	 termination	of	 such	
series;

•	 the	 payment	 of	 the	 expenses,	 charges,	 and	 li-
abilities	of	a	series	will	be	limited	to	that	series’	
assets;

•	 the	creditors	of	a	series	are	limited	to	the	assets	of	
that	series	for	recovery	of	expenses,	charges,	and	
liabilities;	and

•	 each	series	will	have	its	own	investment	objectives,	
policies	and	restrictions.

	 As	a	practical	matter,	taxpayers	seeking	to	minimize	
the	possibility	that	a	Series	LLC	will	be	challenged	by	
the	IRS	as	a	single	entity	should	attempt	to	establish	
each	series	as	a	 separate	entity.	 Incorporating	 facts	
similar	to	those	represented	in	the	Series	LLC	Operat-
ing	Agreement	should	provide	a	good	level	of	comfort	in	
achieving	that	goal.



Page �0 • Volume XXVI, No. 4 • December �008

BIOFUEL
 from page 1

difficulties	of	transporting	the	amounts	of	biomass	nec-
essary	to	produce	biofuels,	Florida	is	an	ideal	location	
for	the	research	into	and	production	of	biofuels.
	 Because	of	our	position	as	an	ideal	location	for	the	
establishment	of	biofuel	plants,	it	is	important	for	tax	
practitioners	in	Florida	to	understand	the	current	tax	
regime	relating	to	biofuels,	specifically	as	it	relates	and	
compares	to	the	regime	available	for	traditional	fossil	
fuels.		Considering	the	pivotal	point	at	which	the	nation	
finds	itself	regarding	energy	dependence,	the	question	
is	whether	the	United	States	 is	serious	about	energy	
independence	and	diversification.		A	review	of	the	Tax	
Code	leads	one	to	a	negative	conclusion.
	 To	frame	the	issue	historically,	it	is	important	to	un-
derstand	that	the	federal	government	uses	the	Internal	
Revenue	Code	 (the	“Code”)	 to	enact	non-tax	policy	 in	
two	ways:	through	the	imposition	of	taxes	which	act	as	
disincentives	 to	discourage	undesirable	behavior	and	
through	the	creation	of	 tax	subsidies	 (such	as	deduc-
tions	or	credits	to	reduce	taxes)	which	act	as	incentives	
to	encourage	desirable	behavior.		
	 Early	tax	energy	policy	focused	on	tax	incentives	to	
increase	domestic	 fossil	 fuel	production,	 such	as	 the	
expensing	of	otherwise	capitalized	 intangible	drilling	
costs	and	the	percentage	depletion	allowance	served	
to	reduce	the	marginal	effective	tax	rates	on	the	oil	in-
dustry.		Many	of	these	tax	incentives	are	still	in	effect	
in	the	Code,	and	the	possibility	of	their	repeal	is	being	
debated	in	the	context	of	energy	policy.
	 In	the	1970s,	tax	energy	policy	began	a	shift	towards	
conservation	and	a	general	acceptance	that	new	forms	
of	energy	were	needed.		Therefore,	certain	disincentives	
were	introduced	in	the	Code	related	to	fossil	fuels.		For	
instance,	in	1980,	Congress	enacted	a	windfall	profits	
tax,	subsequently	repealed	in	1988,3	which	was	an	ex-
cise	tax	on	oil	companies	that	applied	to	the	difference	
between	the	market	price	of	oil	and	a	set	base	price.		
The	idea	of	a	windfall	profits	tax	has	also	been	much	
discussed	in	Washington	recently.
	 In	1990,	the	General	Accounting	Office	(“GAO”)	cau-
tioned	that	continued	government	incentives	and/or	a	
legislative	requirement	for	the	use	of	alternative	fuels	
such	as	ethanol	would	be	needed	to	maintain	growth	
in	domestic	ethanol	production,4	and	in	1997,	the	GAO	
again	cautioned	 that	without	ethanol	 tax	 incentives	
that	allow	ethanol	 to	compete	with	gasoline,	ethanol	
fuel	production	would	largely	cease.5

	 There	is	evidence	the	continued	appropriateness	of	
tax	incentives	for	petroleum,	with	its	already	established	
market,	is	minimal	at	best.		In	1990,	the	GAO	expressed	
concern	with	“the	effectiveness	of	the	[petroleum	incen-
tive]	provisions	in	terms	of	increasing	long-term	energy	
security.	 	Reduced	 taxes	 for	 the	petroleum	 industry	
would	require	higher	taxes	on	other	activities,	increased	

federal	debt	or	reduced	federal	spending.	In	addition,	the	
increased	exploitation	of	U.S.	reserves	during	a	period	
of	relatively	low	oil	prices	that	could	be	encouraged	by	
incentives	may	be	a	security	disadvantage.”6		The	GAO	
went	on	to	say	that	for	an	overall	approach	to	energy	
security,	attention	needed	to	be	paid	to	alternative	fuels,	
conservation,	oil	storage,	international	coordination,	and	
a	stable	economic	and	regulatory	environment.
	 The	evidence	suggests	 the	Code	should	reflect	 in-
creased	 interest	 in	developing	alternative	 fuels	such	
as	biofuels,	while	discouraging	domestic	production	
of	petroleum	and	fossil	fuels.		Therefore,	a	reasonable	
prediction	would	be	that	the	Code	would	have	multiple	
broad	 incentives	 for	 the	discovery	and	production	of	
biofuels	 in	much	the	same	way	as,	historically,	 there	
were	multiple	broad	incentives	for	the	exploration	and	
production	of	fossil	fuels.		This,	it	turns	out,	is	not	the	
case.
	 Currently,	the	fossil	fuel	industry	has	a	plethora	of	
provisions	related	to	the	production	of	fossil	fuels.		The	
following	is	a	summary	of	a	few	of	the	incentives	cur-
rently	in	effect	related	to	oil:		an	enhanced	oil	recovery	
credit,7	a	credit	for	producing	low-sulfur	diesel	fuel,8	a	
credit	for	the	production	of	oil	and	gas	from	marginal	
wells,9	an	accelerated	deduction	 for	qualified	refinery	
property,10	 and	 the	 entire	 comprehensive	 regime	of	
Subchapter	I	of	the	Code,	titled	“Natural	Resources.”
	 On	 the	other	hand,	 the	handful	 of	 tax	provisions	
related	to	biofuels	are	both	overly	specific	and	woefully	
inadequate.		All	such	provisions	focus	on	the	refinement	
or	encouraging	the	use	of	alternative	fuel	sources,	while	
none	encourage	the	production	of	the	raw	product,	which	
is	necessary	to	generate	the	alternative	energy	or	fuel	
source.	 	Recently,	 three	pieces	of	 tax	 legislation	were	
enacted	related	to	biofuels.		As	it	stands,	these	are	the	
only	provisions	specifically	related	to	biofuel	that	are	
currently	in	effect	in	the	Code.		Once	again,	none	are	
focused	upon	the	producer	or	farmer,	who	should	be	en-
couraged	to	shift	or	convert	production	to	commodities	
or	products	which	supply	renewable	energy	sources.
	 The	current	 tax	scheme	for	renewable	energy	 is	of	
particular	interest	to	Florida	agriculture	due	to	the	im-
pact	from	recent	natural	catastrophes:	the	hurricanes	
and	tropical	storms	in	2004,	2005	and	2008,	citrus	can-
ker,	and	citrus	greening.		Many	agricultural	properties	
are	 laying	 fallow,	 their	owners	still	deciding	whether	
and	how	to	replant.	 	Florida	agriculture	 is	also	at	a	
crossroads	as	to	the	crops	necessary	to	produce	and	the	
infrastructure	improvements	needed	to	sustain	a	new	
renewable	energy	industry.
	 To	aid	Florida’s	agriculture	industry	with	the	expens-
es	inherent	in	adopting	and	adapting	to	new	production	
needs,	tax	incentives	are	needed.		Examples	of	such	tax	
incentives	include	the	following:		(1)	relaxation	of	the	
capitalization	rules	under	Section	263A	 for	develop-
ing	crops	that	have	a	preproductive	period	of	greater	

continued, next page
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than	two	years,	especially	expansion	of	 the	exception	
to	capitalization	rules	 found	 in	Section	263A(d)(2)	 to	
allow	citrus	growers	to	replant	crops	other	than	citrus	
trees	such	as	plants	used	in	production	of	energy;	(2)	
relaxation	of	the	application	of	capitalization	rules	to	
the	Section	175	soil	and	water	conservation	expense	
to	encourage	the	necessary	soil	and	infrastructure	im-
provements	to	handle	these	new	crops;	 (3)	relaxation	
of	the	passive	activity	loss	rules	under	Section	469	to	
encourage	 investment	of	 capital	by	non-agricultural	
investors	in	the	production	of	renewable	energy	source	
crops;	and	(4)	provision	of	incentives	similar	to	Section	
631	allowing	the	characterization	of	revenues	from	the	
harvesting	of	renewable	energy	source	crops	to	qualify	
for	 long-term	capital	 gain	 treatment	under	Section	
1231,	rather	than	ordinary	income	treatment,	similar	to	
that	allowable	to	harvesting	of	timber	(which	includes	
Christmas	Trees).
	 These	types	of	changes	to	the	Code	would	provide	sig-
nificant	incentives	for	agriculture,	especially	in	Florida,	
to	meet	 the	growing	need	 for	reliable	and	renewable	
energy	sources	and	provide	the	further	intangible	ben-
efit	to	society	by	preserving	more	land	for	agricultural	
production.	 	Unfortunately,	 looking	at	 the	provisions	
currently	in	place	for	biofuels,	it	is	clear	that	the	Code	
has	a	long	way	to	go	before	it	reaches	the	level	of	com-
prehensive	incentives	needed	to	enable	Florida	to	take	
its	place	as	a	biofuel	industry	leader.		Recent	legislation	
in	2004,	2005,	2006	and	2008	which	 included	biofuel	
provisions	are	an	example	of	how	out-of-touch	the	Code	
is	with	the	needs	of	the	modern	farmer.
	 The	American	Jobs	Creation	Act	of	200411	expanded	
a	previously	established	volumetric	ethanol	excise	tax	
credit,	a	51	cent	credit	for	each	gallon	of	ethanol	which	
gasoline	suppliers	blend	with	gasoline.	 	The	most	re-
cent	Farm	Bill12	reduced	the	51	cent	per	gallon	credit	
to	a	45	cent	per	gallon	credit	beginning	in	the	calendar	
year	2009,	with	some	complicated	restrictions	on	the	
reduction	based	on	a	7.5	billion	gallon	domestic	ethanol	
production	threshold.	 	This	recent	piece	of	 legislation	
is	troubling	because	it	works	against	the	stated	goal	of	
the	federal	government	to	encourage	alternative	fuels	
by	treating	the	biofuel	incentives	as	a	pocket	to	dip	into	
for	pay-as-you-go	offsets.
	 The	American	Jobs	Creation	Act	 of	2004	also	es-
tablished	a	biodiesel	tax	credit,	which	allows	biodiesel	
producers	and	blenders	to	claim	a	per-gallon	tax	credit	
for	diesel	 fuels	produced	 from	agricultural	products.		
These	credits	are	found	in	Section	40.
	 The	Energy	Policy	Act	of	200513	expanded	the	small	
ethanol	producer	credit,	which	may	be	claimed	on	the	
first	15	million	gallons	of	ethanol	produced	by	a	small	
producer	(i.e.,	an	ethanol	producer	with	production	ca-
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pacity	below	60	million	gallons	per	year)	in	any	given	
year,	as	well	as	the	small	agri-biodiesel	producer	credit,	
which	may	be	claimed	on	the	first	15	million	gallons	
of	agri-biodiesel	produced	by	a	small	producer	in	any	
given	year.		In	addition,	the	Energy	Policy	Act	of	2005	
established	the	renewable	diesel	 tax	credit,	which	 is	
available	for	certain	diesels	produced	from	biomass	that	
are	not	otherwise	classified	as	biodiesels.		These	credits	
are	found	in	Section	40A.
	 It	should	be	noted	that,	as	an	unusual	corollary	of	
Sections	40	and	40A,	Congress	simultaneously	gives	and	
takes,	having	enacted	Section	87,	which	requires	that	
the	amount	of	the	alcohol	fuel	credit	and	the	biodiesel	
fuels	credit	be	included	in	gross	income	of	the	taxpayer,	
thus	reducing	their	impact	on	the	marginal	tax	rates	of	
potential	biofuel	producers.
	 Finally,	the	Tax	Relief	and	Health	Care	Act	of	200614	
established	an	accelerated	depreciation	deduction	 for	
new	cellulosic	ethanol	plants	which	break	down	cellulose	
through	an	enzymatic	process	(as	opposed	to	gasifica-
tion).		This	accelerated	depreciation	is	only	available	to	
plants	which	are	acquired	after	December	20,	2006	and	
before	January	1,	2013.		Any	plant	which	had	a	binding	
contract	for	acquisition	before	December	20,	2006	does	
not	qualify.
	 The	biodiesel	tax	credit,	small	agri-biodiesel	producer	
credit,	and	renewable	diesel	tax	credit	are		scheduled	
to	expire	on	December	31,	2008.	The	volumetric	ethanol	
excise	tax	credit	and	small	ethanol	producer	credit	are	
scheduled	to	expire	on	December	31,	2010.		The	special	
depreciation	allowance	 for	cellulosic	biomass	ethanol	
plant	property	are	scheduled	to	expire	on	December	31,	
2012.		The	self-expiring	nature	of	these	provisions,	as	
compared	to	the	fossil	fuels	provisions,	which	have	no	
such	sunset,	shows	a	failure	to	commit	to	long-term	tax	
policy	related	to	biofuels	as	an	alternative	energy	source.		
To	reflect	a	commitment	to	alternative	forms	of	energy,	
Congress	needs	to	enact	open-ended	legislation,	which	
will	allow	biofuel	producers	to	predict	tax	savings	into	
the	future	of	long-term,	risky	projects.
	 As	evidenced	by	this	enacted	 legislation,	 the	 issue	
of	the	tax	energy	policy	has	been	revisited	in	Congress	
time	and	time	gain	in	recent	years.		Most	bills	introduced	
have	included	a	combination	of	incentives	for	the	tra-
ditional	fossil	fuels	and	biofuels.15		However,	there	has	
been	limited	success	in	enacting	the	provisions,	with	the	
most	recent,	the	Farm	Bill,	effectively	reducing	incen-
tives	for	ethanol	and	other	biofuels.16

	 The	glaring	differences	between	the	Code	provisions	
relating	to	biofuels	and	the	Code	provisions	relating	to	
traditional	fossil	fuels	show	the	lack	of	a	comprehensive	
and	committed	plan	with	regard	to	the	use	of	the	Code	
in	energy	policy	 in	 the	United	States.	 	 If	 the	United	
States	is	to	become	serious	about	encouraging	alterna-

tive	renewable	energy	sources	such	as	biofuels,	the	Tax	
Code	must	be	overhauled	to	provide	the	same	level	of	
long-term	encouragement	and	incentives	for	investment	
in	these	renewable	energy	sources	as	has	historically	
existed	for	discovery	and	harvesting	of	fossil	fuels.		To	
date,	the	efforts	undertaken	have	been	haphazard	and	
project	specific,	with	almost	exclusive	 focus	upon	the	
refinement	and	distillation	processes	for	generation	of	
renewable	energy	sources,	and	with	little,	if	any,	atten-
tion	to	the	production	of	the	renewable	energy	source	
supply	required	to	feed	these	refineries	and	distilleries.		
Both	 the	availability	of	usable	 land	and	the	positive	
climate	conditions	supportive	of	production	of	multiple	
crops	each	year	that	could	provide	a	reliable	source	of	
fuel	for	these	refineries	and	distilleries	are	reason	why	
the	opportunities	in	Florida	are	great.
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The Power of Volatility 
By William A. Mertes, CFA, Chief Investment Officer, American Financial Advisors, Inc. 

	 One	of	the	biggest	problems	in	the	financial	services	industry	is	the	obscene	focus	and	attention	placed	upon	return	
figures.	Mutual	funds	constantly	bombard	us	with	commercials	touting	their	returns	for	the	last	one-,	three-,	or	ten	
year	periods.	Conversations	at	cocktail	parties	routinely	begin	or	end	with	“Company	X	will	go	up	50%	next	year”	
or	“my	broker/advisor/guru/astrologer/hair	stylist	got	me	an	X%	return	last	year.”	The	problem	with	these	types	of	
conversations	is	they	are	they	completely	useless	and	often	counter-productive.	
	 Let	me	show	you	an	example.	Let’s	say	I	present	you	with	two	investment	options,	called	A	and	B	(very	creative,	
I	know)	and	you	had	$100,000	to	invest.	All	you	had	to	go	on	was	this	information:	

Investment 10 Year Average Returns
A 10%
B 10%

	 Both	A	and	B	have	10	year	average	returns	of	10%.	Which	would	you	choose?	Most	people	would	say	“Who	cares?	
They	have	the	same	return;	I	could	choose	either	and	have	the	exact	same	outcome.”	Let	me	expand	the	information	
to	include	the	annual	returns	that	make	up	that	10	year	period.	

Year 1 2 3 4 5 6 7 8 9 10 Average
A’s Return 10% 10% 10% 10% 10% 10% 10% 10% 10% 10% 10%
B’s Return 30% -10% 30% -10% 30% -10% 30% -10% 30% -10% 10%

	 One	of	the	most	basic	measures	of	volatility,	or	risk,	is	called	Standard	Deviation.	Investors	use	the	standard	de-
viation	of	historical	performance	to	try	to	predict	the	most	likely	range	of	returns	for	a	given	investment.	When	an	
investment	has	a	high	standard	deviation,	the	predicted	range	of	performance	is	wide,	implying	greater	volatility.	
In	the	example	above,	investment	A	has	a	Standard	Deviation	of	0,	while	investment	B	has	a	standard	deviation	
of	21.	Using	the	standard	deviation	as	our	risk	measuring	tool,	we	can	see	that	B	is	much	more	volatile	than	A	and	
thus,	should	have	a	higher	rate	of	return.	
	 Now	that	you	see	the	variation	between	the	two	investments	and	their	annual	returns,	which	one	would	you	
choose?	Again,	most	people	would	still	not	care	which	investment	they	were	in,	so	long	as	they	both	averaged	10%	
per	year	over	the	10	year	period.	And	most	people	would	be	dead	wrong!	
	 If	you	invested	$100,000	into	each	of	these	investments,	at	the	end	of	this	ten	year	period,	investment	A	would	be	
worth	$259,374	while	investment	B	would	only	be	worth	$219,245.	This	is	a	difference	of	over	$40,000	even	though	
both	of	these	investments	had	the	same,	exact	average	annual	rate	of	return.	Over	time,	the	situation	continues	to	
get	worse.	Over	a	20	year	period,	the	difference	between	A	and	B	grows	to	$192,067.	By	40	years,	the	difference	is	
an	amazing	$2,215,366….all	on	a	$100,000	initial	investment!	
	 What	caused	the	discrepancy	in	value	between	A	and	B?	Volatility.	Risk.	Variations	of	returns	are	not	just	mean-
ingless	measurements.	They	have	a	dramatic	impact	on	value.	Let	me	show	you	another	example	of	the	impact	of	
volatility	on	ending	values	by	introducing	you	to	investments	C	and	D

Year 1 2 3 4 5 6 7 8 9 10 Average
A’s Return 10% 10% 10% 10% 10% 10% 10% 10% 10% 10% 10%
B’s Return 30% -10% 30% -10% 30% -10% 30% -10% 30% -10% 10%
C’s Return 8% 8% 8% 8% 8% 8% 8% 8% 8% 8% 8%*
D’s Return 34% -10% 34% -10% 34% -10% 34% -10% 34% -10% 12%**

*	The	actual	return	is	8.1665%,	but	we	rounded	to	8%.	
**	The	actual	return	is	12.2222%,	but	we	rounded	to	12%.	

ending Value @ 10 years 20 years 30 years 40 years 50 years
Investment A $259,374 $672,750 $1,744,940 $4,525,926 $11,739.085
Investment B $219,245 $480,683 $1,053,872 $2,310,560 $5,065,783
Investment C $219,245 $480,684 $1,053,875 $2,310,568 $5,065,805
Investment D $259,374 $672,749 $1,744,935 $4,525,908 $11,739,030

continued, next page
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	 Investment	A	and	D	both	have	the	same	ending	values,	but	have	different	rates	of	return.	The	same	can	be	said	
for	investments	B	and	C.	How	can	it	be	that	an	investment	that	averages	8%	results	in	the	same	ending	value	as	
another	investment	averaging	10%?	
	 The	simplistic	mathematic	equation	for	“average”	is	limited	in	its	functionality.	It	doesn’t	explain	that	a	+10%	
return	has	less	impact	than	a	-10%	return	does.	I	can	hear	you	now	“Huh?”	Let	me	use	another	simple	example.	
You	start	with	$1	and	in	year	1,	you	have	a	100%	return.	You	now	have	$2.	In	year	2,	you	experience	a	-50%	return	
which	brings	your	investment	down	to	$1,	right	back	to	where	you	started.	Yet	your	“average”	annual	return	is	
25%.	How	can	a	25%	annual	rate	of	return	result	in	a	real	return	of	0%?	Now	you	know	why	so	many	people	hated	
math	in	high	school!
	 What	does	this	tell	us?	Without	the	mention	of	risk,	return	numbers	are	meaningless.	In	fact,	investment	re-
turns	are	impossible	without	risk.	In	this	case,	the	old	saying	“No	risk,	no	reward”	is	entirely	correct.	If	there	were	
no	risk	involved,	your	investment	return	would	be	zero.	The	higher	the	risk,	the	higher	the	expected	return.	The	
true	job	of	a	financial	advisor	is	not	to	simply	go	after	the	highest	possible	return	for	our	clients,	though	this	does	
tend	to	happen	from	time	to	time.	No,	the	job	of	a	sophisticated	financial	planner	is	to	design	a	well-diversified	
portfolio	consisting	of	different	asset	classes	that	have	varying	levels	of	correlation	to	obtain	a	reasonable	return	
commensurate	with	your	risk	tolerance.	In	other	words,	find	your	risk	level	and	get	the	best	return	we	can	for	
THAT	SPECIFIC	LEVEL	OF	RISK.
	 Sometimes	a	10%	average	rate	of	return	is	equal	to	an	8%	rate	of	return,	but	sometimes,	it	equals	a	12%	rate	
of	return.	Thoroughly	confused?	Good!	What	we’re	attempting	to	prove	is	that	return	numbers,	on	their	own,	are	
useless.	You	need	to	know	the	risk	that	was	taken	to	get	those	returns,	because	risk	has	a	dramatic	effect	on	the	
dollar	returns	earned	by	investment	portfolios.	And	in	the	end,	it’s	the	dollar	returns	that	matter,	NOT	the	per-
centage	returns.	
	 Now,	let	me	ask	you	one	more	time,	which	investment	would	you	choose…A	or	B?	If	you	said	A,	GREAT!	You	
get	an	A+!	

	 Bill	Mertes,	CFA,	and	Paul	Auslander,	CFP,	are	principals	in	American	Financial	Advisors,	Inc.,	a	Registered	
Investment	Advisor	and	long-time	sponsor	of	the	Florida	Bar	Association’s	Tax	Section.	They	can	be	reached	at	
1-888-679-9779.

POWER OF VOLATILITy
 from previous page
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The Tax section has Plans
to Work With the Tax Court

By Frances D. sheehy, Esq., Law Office of Frances D. sheehy, Coconut Creek, FL
	 The	Tax	Section,	 through	 the	Tax	Court	 liaison	
committee,	 is	moving	 to	establish	a	Tax	Court	Pro	
Bono	group	of	tax	attorneys.		This	group	of	attorneys	
will	assist	pro	se	 taxpayers	during	calendar	call	of	
the	United	States	Tax	Court	in	three	Florida	cities,	
Jacksonville,	Miami	and	Tampa.		The	chairperson	for	
this	effort	is	Jennifer	Wioncek,	Baker	and	McKenzie,	

If you have questions or concerns about the management of your practice, 
our LOMAS Practice Management Advisors are an invaluable resource.

Ask us about:
• Law Firm Management– Firm structure, employee training, establishing policies and 

procedures;

• Law Firm Automation– Software availability and training, hardware selection and equipment 
evaluation assistance;

• Law Firm Manager Training– On-site training for employees with responsibilities that include:
  - Staff selection and supervision;
  - Performance measurement;
  - Bookkeeping functions, including trust accounting;
	 	 -	Proper	docketing,	calendaring	and	conflict	checking;	and
	 	 -	Overall	office	management	responsibilities

• On-site Consulting–	Once-over	review	of	the	efficiency	and	effectiveness	of	the	firm’s	
administrative practices.

Starting, closing or merging...
LOMAS offers unbiased, knowledgeable assistance.

The	Law	Office	Management	Assistance	Service	of	The	Florida	Bar
Developing Business Management Practices within the 

Law Firm Today to Promote Efficiency and Professionalism
for the Law Firm Tomorrow

CALL Toll-Free 866/730-2020
jrphelps@flabar.org

If you’ve got questions,
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?

LLP,	Miami,	Florida.	 	Jennifer	is	seeking	chairs	for	
each	city	 to	compile	a	 list	of	 tax	attorneys	 for	 this	
purpose.		She	has	contacted	the	Tax	Court	and	will	
be	presenting	this	program	to	the	Tax	Section	for	the	
2009	year.		Anyone	with	an	interest	in	participating	
in	this	program	can	contact	Jennifer	at	305-789-8985,	
or	by	email,		jennifer.wioncek@bakernet.com.	
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For a complete list, go to

www.floridabar.org, and

click on “Member Benefits” 

for links to benefits providers.

FASTCASE LAW LIBRARY866-77-FASTCASEwww.fastcase.comComprehensive state andfederal case law databases.
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Financial Service
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BANk OF AMERICA

www.bankofamerica.com/

myexpression_banking

800/932-2775

Car Rentals
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800-354-2322

Avis # A421600 800-331-1212
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Hertz  #152030 800-654-2200

National #5650262 800-227-7368

COMPUTERS/SOFTWARE

DELL • www.dell.com • 888/605-3355

PRODOC • www.prodoc.com

800/759-5418

SOFTMART CORP. • www.softmart.com/bar

WORDPERFECT OFFICE X3
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GEICO
Automobile Insurance

800/368-2734
www.geico.com

LEXIS/NEXISResearch, InformationPublicationswww.lexisone. com
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CONCEPTS, INC.
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